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PREFACE

Preface
BY DR ADRIAN ADAMS

This book is dedicated to helping students studying Law, the Juris Doctor,

Masters in Business Law and Legal Studies understand Constitutional Law in

Australia.

Australian Constitutional Law can initially appear abstract. It deals with

institutions, governmental power, federalism, legislative competence, executive

authority, judicial power and constitutional limitations. Yet behind those

principles are real people, political disputes, elections, governments, Indigenous

communities, businesses, protesters, migrants, States and institutions whose

rights, responsibilities and futures can depend upon how the Australian

Constitution is interpreted.

The purpose of this book is therefore not simply to tell students what the

Constitution says. It is to teach students how constitutional law works. The

approach connects forums and lectures with tutorials, constitutional provisions,

legislation, cases and authorities. Tutorials are treated as a central teaching

tool: they show how an abstract doctrine becomes a factual problem, how to

identify the constitutional issue, select the correct power or limitation, apply

authority and reach a reasoned conclusion.

Every important constitutional provision is identified precisely. Leading cases

are connected to the doctrine for which they matter and explained through

proposition, facts, reasoning, outcome and practical examination use. Each

substantive chapter finishes with quizzes, short-answer questions, interactive

revision and High Distinction problem questions with model IRAC answers.

My aim is to make Constitutional Law clearer, structured and accessible without

stripping away its intellectual complexity. Students should be able to move from

LECTURE / FORUM / TUTORIAL -> ISSUE -> RULE -> CASE ->

APPLICATION -> CONCLUSION -> REVISION and ultimately learn to solve

constitutional problems independently.
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Publication and Source Note
This is an independent study guide prepared from course materials, legislation,

cases, teaching resources and the author's study materials. It is not an official

Bond University publication and is not endorsed by Bond University. Course

materials are synthesised for explanation and study rather than reproduced as a

substitute for the original materials. Students should always verify the current

law and the precise wording of constitutional and legislative provisions against

authoritative sources.

Official constitutional and legal research resources
How to use these resources. Start with the constitutional or legislative text:
identify the issue, read the exact section, subsection, paragraph or
subparagraph, and then use cases and commentary to see how courts interpret
and apply the rule.

Primary constitutional text: Federal Register of Legislation - Constitution |
Current compilation | PEO Constitution online | AustLII Constitution

Judgments and professional research: High Court judgments | Lexis+ | Westlaw
Australia

Core recommended text: Federal Constitutional Law: A Contemporary View, 6th
ed (2024), Sarah Joseph and Melissa Castan.

State constitutional systems: Gerard Carney, The Constitutional Systems of the
Australian States and Territories (2006).

First Nations constitutional reform and treaty: Uluru Statement from the Heart |
George Williams and Harry Hobbs, Treaty (2nd ed, 2020).

Government constitutional guidance: Attorney-General's Department -
Constitutional Law.

https://www.legislation.gov.au/constitution
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/
https://www.hcourt.gov.au/cases-and-judgments/judgments
https://www.lexisnexis.com/en-au/products/lexis-plus
https://www.thomsonreuters.com.au/en-au/products/westlaw-australia.html
https://www.thomsonreuters.com.au/en-au/products/westlaw-australia.html
https://store.thomsonreuters.com.au/federal-constitutional-law-a-contemporary-view-sixth-edition/productdetail/131242
https://store.thomsonreuters.com.au/federal-constitutional-law-a-contemporary-view-sixth-edition/productdetail/131242
https://research-repository.uwa.edu.au/en/publications/the-constitutional-systems-of-the-australian-states-and-territori/
https://research-repository.uwa.edu.au/en/publications/the-constitutional-systems-of-the-australian-states-and-territori/
https://ulurustatement.org/the-statement/view-the-statement/
https://federationpress.com.au/product/treaty-2/
https://www.ag.gov.au/legal-system/constitutional-law
https://www.ag.gov.au/legal-system/constitutional-law
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The chapter sequence follows the teaching flow of the supplied Constitutional

Law course materials. Exact constitutional provisions, cases, authorities, tutorial

applications and source links are integrated throughout the electronic edition.
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HOW TO USE THIS BOOK

How to Use This Book
This book is designed to make dense Constitutional Law easier to read,

understand and apply. The layout is deliberately clear, spacious and uncluttered

so students can focus on constitutional text, legal principles, authorities, tutorials

and worked applications without unnecessary visual distraction.

The learning method

THE CORE METHOD

LECTURE / FORUM -> TUTORIAL -> ISSUE -> RULE -> CONSTITUTION /
ACT -> SECTION / SUBSECTION / PARAGRAPH -> CASE / AUTHORITY ->
APPLICATION -> CONCLUSION -> REVISION.

The lecture and forum establish the doctrine. The tutorial teaches what the

doctrine looks like when hidden inside facts. The Constitution or statute supplies

the controlling words. Cases show how courts interpret the rule. Application is

where the student reasons from the facts to a constitutional conclusion.

Cases and constitutional provisions
Every major authority is explained by proposition rather than name-dropping.

Constitutional and legislative provisions are identified at the most useful level

available - Chapter, Part, section, subsection, paragraph and subparagraph -

and connected to the factual trigger that makes them relevant. In the electronic

edition, blue text is functional: it opens the relevant provision, judgment, chapter

or research source.



CONSTITUTIONAL LAW IN AUSTRALIA

5 |   CONSTITUTIONAL LAW IN AUSTRALIA

Tutorial Masterclasses
Tutorials are not placed at the back as an afterthought. They are built into the

relevant chapter. Each masterclass identifies the constitutionally significant

facts, constructs an issue tree, links each issue to the exact provision and

authority, demonstrates detailed application and gives a reasoned conclusion.

The final examination material then combines doctrines so students learn to

identify overlapping powers, limitations and remedies rather than recognise

topics in isolation.

How to read a constitutional case
For every authority, ask: What constitutional provision was in issue? What was

the challenged law or governmental action? What test did the Court state? What

facts made the test operate? What was the result? Why does the case matter in

a new problem? Where later decisions refine, distinguish or overrule an earlier

approach, the later authority must be checked before relying on the older

proposition.

Electronic & interactive edition
The electronic edition is designed for desktop, laptop, tablet and mobile use.

Blue hyperlinks connect the book to constitutional text, legislation, judgments

and research platforms. The interactive revision portal and chapter crosswords

are available at books.juniq.com.au/constitutional-law-in-australia/.

AGLC4 legal writing
The book uses legal citations to help students connect propositions to authority.

In assessment work, always follow the citation requirements set by the relevant

course and the Australian Guide to Legal Citation (AGLC4). A case summary

helps you locate an issue; the judgment is the authority you cite and analyse.

https://books.juniq.com.au/constitutional-law-in-australia/
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DIGITAL & INTERACTIVE EDITION

Digital & Interactive Edition
Constitutional Law in Australia is available as a complete electronic companion
edition for desktop computers, PCs, Macs, laptops, tablets, iPads,
Kindle-compatible devices, iPhones and Android phones. The electronic edition
preserves the complete study guide while adding clickable constitutional
provisions, cases, legislation and resource links together with active
end-of-chapter crosswords.

FUN REVISION RESOURCE

Interactive Glossary of Terms
Use this glossary as a rapid alphabetical revision tool. Each blue bracketed
subject label jumps to the relevant chapter. Each blue provision citation opens
the constitutional or legislative source. Definitions are short-form revision
prompts; use the substantive chapter for the full rule, authorities, reasoning and
application.

A
Acquisition of Property on Just Terms [Express Constitutional Guarantees and

Limitations] Commonwealth acquisition of property must be on just terms when

supported by a federal head of power.

Law: Constitution s 51(xxxi). Chapter I, Part V - Powers of the Parliament.

Aliens Power [External Affairs, Defence, Race, Territories and Other Heads of

Power] Supports Commonwealth laws with respect to aliens; central to

citizenship and migration cases including Love.

Law: Constitution s 51(xix). Chapter I, Part V - Powers of the Parliament.

Appropriation [Executive Power, Responsible Government, Spending and

Nationhood] Public money may be appropriated by Parliament, but

appropriation does not by itself answer whether executive spending is otherwise

constitutionally authorised.

Law: ss 81 and 83. Chapter IV - Finance and Trade; read with s 61 for

executive authority.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2020/3.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s81.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s81.html
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Australian Constitution [Constitutional Foundations, Public Power, Federation

and Interpretation] The foundational legal instrument establishing

Commonwealth institutions, allocating powers and imposing express and

structural limits.

Law: covering cl 9; Constitution ss 1-128. Commonwealth of Australia

Constitution Act; Chapters I-VIII.

B
Bicameral Parliament [Representative Democracy, Elections and Parliamentary

Structure] The Commonwealth Parliament has two Houses: the Senate and the

House of Representatives.

Law: s 1, s 7, s 24. Chapter I - The Parliament; Parts I-III.

Bills and Money Bills [Representative Democracy, Elections and Parliamentary

Structure] The Constitution regulates the powers of each House over proposed

laws, including appropriation and taxation bills.

Law: ss 53-56. Chapter I, Part V - Powers of the Parliament.

C
Characterisation [Characterisation and Commonwealth Legislative Power]

Identifying the legal and practical operation of a law to decide whether it bears

the required connection to a Commonwealth head of power.

Law: ss 51-52. Chapter I, Part V - Powers of the Parliament.

Chapter III Court [Judicial Power, Chapter III and Separation of Powers] A court

capable of exercising Commonwealth judicial power consistently with the

constitutional requirements of Chapter III.

Law: s 71; s 77(iii). Chapter III - The Judicature.

Constitutional Alteration [First Nations Constitutional Issues, Constitutional

Change, s 128, Uluru and Treaty] Formal amendment of the Constitution

requires passage through Parliament and approval at referendum under the

double-majority rule.

Law: s 128. Chapter VIII - Alteration of the Constitution.

Corporations Power [Economic Powers: Trade and Commerce, Taxation and

Corporations] Power to legislate with respect to foreign corporations and trading

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s1.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s1.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s1.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s53.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s128.html
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or financial corporations formed within the Commonwealth.

Law: s 51(xx). Chapter I, Part V - Powers of the Parliament.

D
Defence Power [External Affairs, Defence, Race, Territories and Other Heads of

Power] Supports laws concerning naval and military defence and the control of

forces; its practical scope can expand with defence conditions.

Law: s 51(vi). Chapter I, Part V - Powers of the Parliament.

Direct Inconsistency [Federalism, s 109 Inconsistency and Intergovernmental

Immunities] A form of s 109 inconsistency where simultaneous obedience to

Commonwealth and State laws is impossible, or one law removes a right or

permission conferred by the other.

Law: s 109. Chapter V - The States.

Double Majority [First Nations Constitutional Issues, Constitutional Change, s

128, Uluru and Treaty] A constitutional referendum generally requires a national

majority of electors and majorities in a majority of States.

Law: s 128. Chapter VIII - Alteration of the Constitution.

E
Elections / Direct Choice [Representative Democracy, Elections and

Parliamentary Structure] The Senate and House are constitutionally tied to

direct popular choice, a major textual foundation for representative government.

Law: ss 7 and 24; s 41. Chapter I - The Parliament.

Executive Power [Executive Power, Responsible Government, Spending and

Nationhood] The executive power of the Commonwealth is vested in the Crown

and exercisable by the Governor-General, extending to execution and

maintenance of the Constitution and Commonwealth laws.

Law: s 61. Chapter II - The Executive Government.

External Affairs Power [External Affairs, Defence, Race, Territories and Other

Heads of Power] Supports laws concerning external affairs, including sufficiently

connected implementation of international obligations.

Law: s 51(xxix). Chapter I, Part V - Powers of the Parliament.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s109.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s128.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
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Excise / Customs Exclusivity [Economic Powers: Trade and Commerce,

Taxation and Corporations] After uniform duties, exclusive Commonwealth

power over customs, excise and bounties is constitutionally protected.

Law: s 90. Chapter IV - Finance and Trade.

F
Federalism [Constitutional Foundations, Public Power, Federation and

Interpretation] The constitutional system in which Commonwealth and State

governments coexist, with Commonwealth enumerated powers and continuing

State legislative capacity.

Law: ss 106-109. Chapter V - The States.

Financial Assistance to States [Economic Powers: Trade and Commerce,

Taxation and Corporations] Parliament may grant financial assistance to a State

on terms and conditions it thinks fit.

Law: s 96. Chapter IV - Finance and Trade.

Freedom of Interstate Trade [Express Constitutional Guarantees and

Limitations] Trade, commerce and intercourse among the States shall be

absolutely free, subject to the High Court's modern discriminatory-burden

analysis.

Law: s 92. Chapter IV - Finance and Trade.

G
Governor-General [Executive Power, Responsible Government, Spending and

Nationhood] The Governor-General is the Crown's representative at

Commonwealth level and performs constitutional functions across Parliament

and the Executive.

Law: ss 2, 61, 63-64. Chapters I-II.

Grants Power [Economic Powers: Trade and Commerce, Taxation and

Corporations] The Commonwealth may provide financial assistance to States

and attach conditions to those grants.

Law: s 96. Chapter IV - Finance and Trade.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s90.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s106.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s96.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s92.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s2.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s96.html
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H
Heads of Commonwealth Power [Characterisation and Commonwealth

Legislative Power] Commonwealth legislation requires a constitutional source of

power, principally the enumerated powers in s 51 and exclusive powers in s 52.

Law: ss 51-52. Chapter I, Part V - Powers of the Parliament.

High Court of Australia [Judicial Power, Chapter III and Separation of Powers]

The High Court sits at the apex of the federal judicature, with appellate and

original jurisdiction fixed by the Constitution and legislation.

Law: ss 71, 73, 75-76. Chapter III - The Judicature.

House of Representatives [Representative Democracy, Elections and

Parliamentary Structure] The lower House is constitutionally required to be

directly chosen by the people, with representation rules in Part III.

Law: ss 24-40. Chapter I, Part III - House of Representatives.

I
Implied Freedom of Political Communication [Implied Freedom of Political

Communication and Constitutional Freedoms] A structural limitation protecting

political communication necessary for the constitutionally prescribed system of

representative and responsible government; it is not a personal free-standing

right.

Law: ss 7, 24, 64 and 128; McCloy/Lange line of authority. Structural

implication from the Constitution; see McCloy for the modern analytical

framework.

Incidental Power [Characterisation and Commonwealth Legislative Power]

Supports laws incidental to executing powers vested by the Constitution in

Parliament, government, the federal judicature, departments or officers.

Law: s 51(xxxix). Chapter I, Part V - Powers of the Parliament.

Inconsistency [Federalism, s 109 Inconsistency and Intergovernmental

Immunities] Where valid State law conflicts with valid Commonwealth law, the

Commonwealth law prevails and the State law is inoperative to the extent of

inconsistency.

Law: s 109. Chapter V - The States.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s24.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s109.html
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Intergovernmental Immunities [Federalism, s 109 Inconsistency and

Intergovernmental Immunities] Federal structure limits discriminatory or

structurally impairing Commonwealth laws directed at States; the modern rule is

associated with Melbourne Corporation.

Law: ss 106-107. Chapter V - The States; structural implication developed by

High Court authority.

J
Judicial Power [Judicial Power, Chapter III and Separation of Powers] Power to

determine controversies about legal rights and liabilities conclusively according

to law; Commonwealth judicial power is vested by Chapter III.

Law: s 71. Chapter III - The Judicature.

Judicial Review [Judicial Power, Chapter III and Separation of Powers] The

Constitution entrenches a minimum avenue of review where constitutional writ

relief is sought against Commonwealth officers.

Law: s 75(v). Chapter III - The Judicature.

Jury Trial [Express Constitutional Guarantees and Limitations] Trial by jury is

required for trials on indictment for offences against Commonwealth law, subject

to the constitutional wording and case law.

Law: s 80. Chapter III - The Judicature.

Just Terms [Express Constitutional Guarantees and Limitations] The condition

attached to the Commonwealth acquisition-of-property power requiring

acquisition on just terms.

Law: s 51(xxxi). Chapter I, Part V - Powers of the Parliament.

K
Kable Principle [Judicial Power, Chapter III and Separation of Powers] State

courts cannot be given functions incompatible with their institutional integrity

because they form part of the integrated Australian judicial system and may

exercise federal jurisdiction.

Law: Chapter III (ss 71-80), especially s 77(iii). Chapter III - The Judicature;

doctrine developed in Kable v DPP (NSW).

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s106.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s106.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s80.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
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L
Legislative Power [Characterisation and Commonwealth Legislative Power]

Commonwealth legislative power is vested in the Federal Parliament but is

limited to powers conferred by the Constitution.

Law: s 1; ss 51-52. Chapter I - The Parliament.

Legal Tender / State Coinage [Federalism, s 109 Inconsistency and

Intergovernmental Immunities] States cannot coin money or make anything

other than gold and silver coin legal tender; Commonwealth currency power

appears in s 51(xii).

Law: s 115; s 51(xii). Chapters I and V.

M
Manner and Form [Constitutional History, the States, State Constitutions and

Manner and Form] Certain State laws respecting the constitution, powers or

procedure of a State Parliament must comply with binding manner-and-form

requirements.

Law: Australia Act 1986 (Cth) s 6. Australia Act 1986 (Cth), s 6.

Melbourne Corporation Principle [Federalism, s 109 Inconsistency and

Intergovernmental Immunities] A structural limitation restraining Commonwealth

laws that discriminate against States or substantially impair their capacity to

function as governments.

Law: ss 106-107. Chapter V - The States; structural implication developed by

High Court authority.

Money Votes / Appropriation [Executive Power, Responsible Government,

Spending and Nationhood] The Constitution distinguishes appropriation and

taxation bills and requires lawful appropriation before money is drawn from the

Treasury.

Law: ss 53-56; ss 81 and 83. Chapters I and IV.

N
Nationhood Power [Executive Power, Responsible Government, Spending and

Nationhood] A dimension of Commonwealth executive capacity supporting

action peculiarly adapted to national government, with legislative support

sometimes drawn from the incidental power.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s1.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s115.html
https://www.legislation.gov.au/C2004A03181/latest
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s106.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s106.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s53.html
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Law: s 61; s 51(xxxix). Chapters I-II.

New States [Constitutional Foundations, Public Power, Federation and

Interpretation] Parliament may admit or establish new States and alter State

limits subject to the constitutional requirements.

Law: ss 121-124. Chapter VI - New States.

Non-discrimination Between States [Express Constitutional Guarantees and

Limitations] Several provisions prevent Commonwealth discrimination or

preference between States or protect residents against State-based

discrimination.

Law: s 51(ii); s 99; s 117. Chapters I, IV and V.

O
Original Jurisdiction of the High Court [Judicial Power, Chapter III and

Separation of Powers] The Constitution itself gives the High Court original

jurisdiction in specified matters and permits Parliament to confer additional

original jurisdiction.

Law: ss 75-76. Chapter III - The Judicature.

Officer of the Commonwealth - Constitutional Writs [Judicial Power, Chapter III

and Separation of Powers] The High Court has original jurisdiction where

mandamus, prohibition or injunction is sought against an officer of the

Commonwealth.

Law: s 75(v). Chapter III - The Judicature.

P
Parliamentary Privilege [Representative Democracy, Elections and

Parliamentary Structure] The powers, privileges and immunities of each House

and its members are constitutionally recognised and may be declared by

Parliament.

Law: s 49. Chapter I, Part IV - Both Houses.

Plenary State Power [Constitutional History, the States, State Constitutions and

Manner and Form] State Parliaments retain broad legislative authority unless

power is exclusively vested in the Commonwealth or withdrawn from the States.

Law: ss 106-107. Chapter V - The States.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s121.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s49.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s106.html
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Proportionality [Implied Freedom of Political Communication and Constitutional

Freedoms] An analytical tool used in implied-freedom cases to test whether a

burden is justified; McCloy identifies suitability, necessity and adequacy in

balance as structured considerations.

Law: ss 7, 24, 64 and 128. Structural implication; modern formulation in

McCloy v New South Wales.

Q
Qualifications and Disqualifications of Parliamentarians [Representative

Democracy, Elections and Parliamentary Structure] The Constitution regulates

qualifications and disqualifications for senators and members, including

allegiance, office of profit, insolvency and pecuniary-interest rules.

Law: ss 16 and 34; s 44(i)-(v); s 45. Chapter I, Parts II-IV.

R
Race Power [External Affairs, Defence, Race, Territories and Other Heads of

Power] Power to make special laws with respect to the people of any race for

whom Parliament considers such laws necessary.

Law: s 51(xxvi). Chapter I, Part V - Powers of the Parliament.

Referendum [First Nations Constitutional Issues, Constitutional Change, s 128,

Uluru and Treaty] The formal constitutional amendment process requiring

parliamentary passage followed by approval of the people under the

constitutional double-majority formula.

Law: s 128. Chapter VIII - Alteration of the Constitution.

Religion [Express Constitutional Guarantees and Limitations] The

Commonwealth cannot establish a religion, impose religious observance,

prohibit free exercise, or require a religious test for Commonwealth office or

public trust.

Law: s 116. Chapter V - The States (express limitation on Commonwealth

law).

Representative Government [Representative Democracy, Elections and

Parliamentary Structure] The constitutional system in which the people directly

choose the Senate and House of Representatives.

https://classic.austlii.edu.au/au/cases/cth/HCA/2015/34.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s16.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s128.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s116.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s116.html
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Law: ss 7 and 24. Chapter I - The Parliament.

Responsible Government [Executive Power, Responsible Government,

Spending and Nationhood] The Executive is politically accountable through

Parliament; Ministers are appointed under s 64 and cannot ordinarily remain

Ministers for more than three months without parliamentary membership.

Law: ss 61-64. Chapter II - The Executive Government.

S
Senate [Representative Democracy, Elections and Parliamentary Structure] The

upper House of the Commonwealth Parliament, with equal State representation

and direct popular election.

Law: ss 7-23. Chapter I, Part II - The Senate.

Separation of Judicial Power [Judicial Power, Chapter III and Separation of

Powers] Commonwealth judicial power is constitutionally vested in Chapter III

courts, limiting the conferral of federal judicial power on non-courts and

incompatible non-judicial functions on federal courts.

Law: Chapter III, ss 71-80. Chapter III - The Judicature.

State Constitutions and State Legislative Power [Constitutional History, the

States, State Constitutions and Manner and Form] State constitutions and State

parliamentary powers continue subject to the Commonwealth Constitution and

valid Commonwealth law.

Law: ss 106-107. Chapter V - The States.

Spending Power [Executive Power, Responsible Government, Spending and

Nationhood] Commonwealth spending requires attention to executive authority

and lawful appropriation; grants to States are separately supported by s 96.

Law: s 61; ss 81 and 83; s 96. Chapters II and IV.

Section 109 Inconsistency [Federalism, s 109 Inconsistency and

Intergovernmental Immunities] Valid Commonwealth law prevails over

inconsistent State law, and the State law is inoperative to the extent of the

inconsistency.

Law: s 109. Chapter V - The States.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s106.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s109.html
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T
Taxation Power [Economic Powers: Trade and Commerce, Taxation and

Corporations] The Commonwealth may legislate with respect to taxation but

may not discriminate between States or parts of States.

Law: s 51(ii). Chapter I, Part V; taxation bills also engage ss 53-55.

Territories Power [External Affairs, Defence, Race, Territories and Other Heads

of Power] Parliament may make laws for the government of a Territory

surrendered by a State, placed under Commonwealth authority or otherwise

acquired.

Law: s 122. Chapter VI - New States.

Trade and Commerce Power [Economic Powers: Trade and Commerce,

Taxation and Corporations] Supports Commonwealth laws with respect to trade

and commerce with other countries and among the States.

Law: s 51(i); s 98. Chapter I, Part V; Chapter IV.

Trade Within the Commonwealth to be Free [Express Constitutional Guarantees

and Limitations] Section 92 protects interstate trade, commerce and intercourse

from discriminatory protectionist burdens under modern High Court doctrine.

Law: s 92. Chapter IV - Finance and Trade.

Treaty Implementation [External Affairs, Defence, Race, Territories and Other

Heads of Power] Treaty obligations may support federal legislation through the

external affairs power where the constitutional connection and implementation

requirements are satisfied.

Law: s 51(xxix). Chapter I, Part V - Powers of the Parliament.

Trial by Jury [Express Constitutional Guarantees and Limitations] Trial by jury is

constitutionally required for trials on indictment for Commonwealth offences.

Law: s 80. Chapter III - The Judicature.

U
Uluru Statement from the Heart [First Nations Constitutional Issues,

Constitutional Change, s 128, Uluru and Treaty] A major First Nations reform

document proposing Voice, Treaty and Truth. It is not itself a constitutional

provision; constitutional alteration requires the s 128 process.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s122.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s92.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s80.html
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Law: s 128; Uluru Statement. Chapter VIII for constitutional alteration;

contemporary constitutional reform material.

Ultra Vires [Characterisation and Commonwealth Legislative Power] Describes

Commonwealth legislation or governmental action that exceeds constitutional

authority or contravenes a constitutional limitation.

Law: ss 51-52 and applicable constitutional limits. Commonwealth legislative

validity begins with an identified head of power and then all relevant limits.

Uniform Duties of Customs [Economic Powers: Trade and Commerce, Taxation

and Corporations] Following the constitutional transition to uniform customs,

duties of customs are uniform throughout the Commonwealth.

Law: s 88. Chapter IV - Finance and Trade; read with s 90.

V
Validity of Commonwealth Legislation [Characterisation and Commonwealth

Legislative Power] A Commonwealth law must be supported by a head of power

and must not infringe an express or implied constitutional limitation.

Law: ss 51-52; then check ss 51(xxxi), 80, 92, 116, 117, Ch III and structural

implications. Chapter I, Part V, read with the Constitution as a whole.

Vesting of Judicial Power [Judicial Power, Chapter III and Separation of Powers]

The judicial power of the Commonwealth is vested in the High Court, federal

courts created by Parliament and courts invested with federal jurisdiction.

Law: s 71. Chapter III - The Judicature.

Voting / Directly Chosen by the People [Representative Democracy, Elections

and Parliamentary Structure] Direct popular choice of the Houses is

constitutionally required and is central to representative government.

Law: ss 7 and 24; s 41. Chapter I - The Parliament.

W
Williams Spending Principle [Executive Power, Responsible Government,

Spending and Nationhood] The Williams cases emphasise that parliamentary

appropriation alone does not necessarily supply substantive executive authority

for a spending program.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s128.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s128.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s88.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
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Law: s 61; ss 81 and 83. Chapters II and IV; apply Williams v Commonwealth

(No 1) and (No 2).

Writs Against Commonwealth Officers [Judicial Power, Chapter III and

Separation of Powers] Mandamus, prohibition and injunction against

Commonwealth officers fall within the High Court's entrenched original

jurisdiction.

Law: s 75(v). Chapter III - The Judicature.

World Heritage / External Affairs [External Affairs, Defence, Race, Territories

and Other Heads of Power] The external affairs power can support laws

implementing international obligations, illustrated by Commonwealth v

Tasmania (Tasmanian Dam Case).

Law: s 51(xxix). Chapter I, Part V - Powers of the Parliament.

X
Xenophon - Re Canavan Citizenship Reference [Representative Democracy,

Elections and Parliamentary Structure] The 2017 citizenship references,

including Senator Xenophon, illustrate the operation of the foreign-citizenship

disqualification in parliamentary eligibility disputes.

Law: s 44(i); Re Canavan [2017] HCA 45. Chapter I, Part IV - Both Houses;

parliamentary disqualification.

Y
Yearly Session of Parliament [Representative Democracy, Elections and

Parliamentary Structure] The Constitution requires a session of Parliament once

at least in every year so that twelve months do not intervene between sittings.

Law: s 6. Chapter I, Part I - General.

Yearly / Ordinary Annual Services Appropriation [Executive Power, Responsible

Government, Spending and Nationhood] An appropriation law for the ordinary

annual services of government must deal only with that appropriation.

Law: s 54. Chapter I, Part V - Powers of the Parliament.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1983/21.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1983/21.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s6.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s54.html
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Z
Z - Cross-reference: State Preference Prohibition [Economic Powers: Trade and

Commerce, Taxation and Corporations] The supplied course materials do not

use a separate core constitutional doctrine beginning with Z. For alphabetic

completion, cross-reference the rule that the Commonwealth must not give

preference to one State or part of a State over another by laws or regulations of

trade, commerce or revenue.

Law: s 99. Chapter IV - Finance and Trade. This is a cross-reference, not a

separately named Z doctrine.

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s99.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s99.html
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LEGAL RESEARCH

Legal Research: Cases,
Legislation and Authorities
Constitutional Law is not learned from one textbook or one case. A strong law

student learns to locate the constitutional text, identify the relevant legislation,

check that the law is current, read the authority behind the proposition and then

apply it to the facts.

Why legal research matters
Constitutional problems often turn on exact words: a particular head of power,

an express limitation, a Chapter III requirement, an inconsistency rule or an

implied structural limitation. The legal result can change if the wrong paragraph

is used, if an authority has been refined, or if a historical proposition is treated

as current law. Research is therefore part of legal reasoning, not a separate

task.

Primary sources first
Australian Constitution. Begin with the Federal Register of Legislation. For quick

section-by-section navigation, the AustLII consolidated Constitution is also

useful. The Parliamentary Education Office provides accessible government

educational material.

Judgments. Use the High Court of Australia judgments database and AustLII for

the actual reasons for judgment. A summary tells you what happened; the

judgment tells you why the Court decided it.

https://www.legislation.gov.au/constitution
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://www.hcourt.gov.au/cases-and-judgments/judgments
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Research platforms students should know
AustLII. AustLII is a free Australian legal database containing legislation,

judgments and LawCite tools. It is particularly useful for moving directly between

authorities while revising.

Lexis+ / LexisNexis Australia. Lexis+ provides cases, legislation, citator tools,

commentary, Halsbury's Laws of Australia and journal material. Institutional

access may be required.

Westlaw Australia. Westlaw Australia provides cases, legislation, KeyCite/citator

functionality and detailed legal commentary. Institutional access may be

required.

Australian Government constitutional material. The Attorney-General's

Department constitutional law page, the Federal Register and official court sites

should be preferred when verifying current public-law materials.

Recommended reading and supporting texts
Sarah Joseph and Melissa Castan, Federal Constitutional Law: A Contemporary
View (6th ed, 2024) - the principal recommended contemporary federal
constitutional law text used in the course alignment of this book.

Gerard Carney, The Constitutional Systems of the Australian States and
Territories (2006) - especially useful for State constitutional systems, manner
and form, extraterritoriality and State institutions.

George Williams and Harry Hobbs, Treaty (2nd ed, 2020) - relevant to the First
Nations and treaty material in Chapter 12.

https://www.austlii.edu.au/
https://www.lexisnexis.com/en-au/products/lexis-plus
https://www.thomsonreuters.com.au/en-au/products/westlaw-australia.html
https://www.ag.gov.au/legal-system/constitutional-law
https://www.ag.gov.au/legal-system/constitutional-law
https://store.thomsonreuters.com.au/federal-constitutional-law-a-contemporary-view-sixth-edition/productdetail/131242
https://store.thomsonreuters.com.au/federal-constitutional-law-a-contemporary-view-sixth-edition/productdetail/131242
https://research-repository.uwa.edu.au/en/publications/the-constitutional-systems-of-the-australian-states-and-territori/
https://research-repository.uwa.edu.au/en/publications/the-constitutional-systems-of-the-australian-states-and-territori/
https://federationpress.com.au/product/treaty-2/
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Know what source of law you are using
Constitutional text. Start with the exact provision. Record the Chapter, Part,

section and every relevant paragraph: for example s 51(i), s 51(ii), s 51(vi), s

51(xix), s 51(xx), s 51(xxvi), s 51(xxix), s 51(xxxi), s 51(xxxix), s 75(v), s 80, s

90, s 92, s 96, ss 106-109, s 116, s 117, s 122 and s 128. Do not reduce a

paragraph-level power to a generic reference to “s 51”.

Legislation. Identify the exact Act and provision where statutory machinery

matters. State constitutional questions may require State Constitution Acts and

the Australia Act 1986 (Cth); electoral questions may require the

Commonwealth Electoral Act 1918 (Cth); judicial and remedial questions may

engage the Judiciary Act 1903 (Cth) and other legislation.

Cases. Use the case for the proposition it actually establishes. Separate

majority reasoning from dissents, identify the constitutional provision under

consideration and check whether later authority has affirmed, confined,

distinguished or replaced an earlier approach.

A simple constitutional research method
1. Identify the constitutional actor and the challenged law or action.

2. Find the exact constitutional source of power or legal authority.

3. Read the exact section, subsection, paragraph or subparagraph.

4. Identify every potentially applicable express, structural and federal limitation.

5. Find the leading authorities that state, explain and apply the legal test.

6. Check the authority in a citator and read the important passages in the
judgment.

7. Connect the authority to the facts; explain why the similarities and differences
matter.

8. Check currency, then conclude issue by issue and identify the legal
consequence or remedy.
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Forum & tutorial authority cross-check - additional
linked authorities
The chapters and Appendix B contain the principal authorities. The following

course-material authorities are included here as additional direct links so that no

forum authority identified in the supplied teaching materials is silently lost. Use

them with the leading cases discussed in the relevant chapter.

Health Insurance Commission v Peverill (1994) 179 CLR 226 - s 51(xxxi):

inherently variable statutory entitlements.

Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141 - Gove land rights litigation;

historical context for Indigenous land rights.

Attorney-General (Cth) v Schmidt (1961) 105 CLR 361 - s 51(xxxi) and powers

that may inherently involve acquisition.

Nintendo Co Ltd v Centronics Systems Pty Ltd (1994) 181 CLR 134 -

Intellectual property power and acquisition analysis.

Cheng v The Queen (2000) 203 CLR 248 - s 80 and the constitutional

trial-by-jury guarantee.

Henry v Boehm (1973) 128 CLR 482 - Historical narrow approach to s 117

before Street.

Goryl v Greyhound Australia Pty Ltd (1994) 179 CLR 463 - s 117 discrimination

and State residence.

Commissioner for Motor Transport v Antill Ranger & Co Pty Ltd (1956) 94 CLR

177 - Historical s 92 authority and constitutional invalidity.

Barley Marketing Board (NSW) v Norman (1990) 171 CLR 182 - Post-Cole s 92

treatment of a statutory marketing scheme.

Miller v TCN Channel Nine Pty Ltd (1986) 161 CLR 556 - Interstate intercourse

aspect of s 92.

https://classic.austlii.edu.au/au/cases/cth/HCA/1994/8.html
https://www.towardstruth.org.au/doc1506-milirrpum-v-nabalco-pty-ltd-1971-17-flr
https://classic.austlii.edu.au/au/cases/cth/HCA/1961/21.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1994/27.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2000/53.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1973/32.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1994/18.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1956/35.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1956/35.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1990/50.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1986/60.html
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Forum & tutorial authority cross-check - continued
Philip Morris Ltd v Commissioner of Business Franchises (1989) 167 CLR 399 -

Historical excise analysis preceding Ha and Vanderstock.

Capital Duplicators Pty Ltd v ACT (No 2) (1993) 178 CLR 561 - Excise and

franchise-fee doctrine.

Ha v New South Wales (1997) 189 CLR 465 - Major s 90 excise authority;

includes Ngo Ngo Ha litigation.

H C Sleigh Ltd v South Australia (1977) 136 CLR 475 - Historical

excise/franchise-fee authority.

Wenn v Attorney-General (Vic) (1948) 77 CLR 84 - s 109 inconsistency,

severance and covering-the-field statements.

Ansett Transport Industries (Operations) Pty Ltd v Wardley (1980) 142 CLR 237

- s 109 inconsistency and overlapping industrial/equality laws.

Hopper v Victoria [2026] HCA 11 - Contemporary implied-freedom challenge to

Victorian political-donation laws.

Muldowney v South Australia (1996) 186 CLR 352 - Implied freedom and State

electoral legislation.

Roberts v Bass (2002) 212 CLR 1 - Political communication and qualified

privilege context.

APLA Ltd v Legal Services Commissioner (NSW) (2005) 224 CLR 322 - Scope

of political communication and advertising restrictions.

Hilton v Wells (1985) 157 CLR 57 - Federal judges exercising non-judicial power

persona designata.

Grollo v Palmer (1995) 184 CLR 348 - Persona designata and incompatibility

limits.

Permanent Trustee Australia Ltd v Commissioner of State Revenue (Vic) (2004)

220 CLR 388 - Federal/State taxation and constitutional discrimination

questions.

Research habit: find the issue -> find the constitutional text -> find the authority

-> read the reasons -> check later treatment -> apply it to the facts.

https://classic.austlii.edu.au/au/cases/cth/HCA/1989/38.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1993/67.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1997/34.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1977/2.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1948/13.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1980/8.html
https://www.hcourt.gov.au/cases-and-judgments/judgments/judgments-1998-current/hopper-v-victoria
https://classic.austlii.edu.au/au/cases/cth/HCA/1996/52.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2002/57.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2005/44.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1985/16.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1995/26.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2004/53.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2004/53.html
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CHAPTER 1. CONSTITUTIONAL 
FOUNDATIONS, PUBLIC 
POWER, FEDERATION AND 
INTERPRETATION
public power • constitutional structure • federalism • interpretation • judicial review • constitutional 

change

LEARNING OUTCOMES

Identify the source and limits of public power; distinguish Commonwealth, State, 

executive and judicial validity questions; explain the federal structure; read 

constitutional text together with authority; distinguish law from convention; and use 

a repeatable constitutional problem-solving method.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, Federal Constitutional Law: A 

Contemporary View (6th ed, 2024), para 14.10; constitutional text and introductory 

materials.
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AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.

Constitutional law is the law of public power

Australian constitutional law begins with a deceptively simple question: who has 

legal authority to exercise public power, and what limits that authority? The 

Constitution is not merely a description of government institutions. It creates and 

structures institutions, distributes power between them, limits some exercises of 

power and provides the legal framework within which political practices such as 

responsible government operate. The course materials therefore describe 

constitutional law as centrally concerned with public power: where it comes from, 

who may exercise it, and how courts decide whether an exercise of that power is 

lawful. The Commonwealth Constitution performs this task principally through Ch I 

(Parliament), Ch II (Executive Government), Ch III (Judicature), Ch IV (Finance and 

Trade), Ch V (the States), Ch VI (Territories and new States) and Ch VIII 

(constitutional alteration).

For students, the most important practical point is that constitutional law usually 

asks a validity question. A problem may involve a Commonwealth Act, a State 

Act, an executive action or a court. The first task is to identify the actor and the 

exact law or action being challenged. If the actor is the Commonwealth Parliament, 

the student must identify a constitutional source of legislative power, usually one of 

the enumerated heads in s 51 in Chapter I, Part V. If the actor is a State Parliament, 

the starting point is different: State Parliaments have broad plenary legislative 

power, preserved by ss 106–107, but their laws remain subject to constitutional 

limits. If the actor is the Commonwealth Executive, the student turns principally to s 

61 and any supporting legislation. If the problem concerns judicial power, Chapter 

III and especially ss 71–80 become central.
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https://www.legislation.gov.au/C2004Q00685/latest/text
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
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Constitutional disputes can look abstract because litigation often reduces a human 

story to a question about institutional power. Forum One deliberately resists that 

abstraction. It uses Commonwealth v Tasmania (1983) 158 CLR 1, Kruger v 

Commonwealth (1997) 190 CLR 1 and Commonwealth v Australian Capital 

Territory (2013) 250 CLR 441 to show that constitutional doctrine can determine 

whether wilderness is protected, how the law responds to the Stolen Generations, 

or whether a Territory can create a legal status inconsistent with a comprehensive 

Commonwealth scheme. A useful student habit is therefore to ask two questions at 

once: what is the constitutional doctrine, and what real-world consequence 

follows from applying it?

The Constitution establishes a federal, not unitary, system

Australia is a federation. That means the Commonwealth and the States coexist as 

constitutionally recognised levels of government. The Commonwealth Parliament 

does not possess a general power to legislate on any subject it chooses. Its 

principal legislative powers are enumerated in s 51, with additional exclusive 

powers in s 52 and powers elsewhere in the Constitution. By contrast, State 

legislative power is not limited to a list of subject matters. Section 107 preserves 

State parliamentary powers unless they are exclusively vested in the 

Commonwealth or withdrawn from the States by the Constitution.

This difference explains one of the most important exam distinctions in the entire 

subject. When a Commonwealth law is challenged, ask: what head of power 

supports it? When a State law is challenged, do not search for a State “head of 

power” in the Commonwealth Constitution. Instead ask whether a constitutional 

constraint applies — for example s 90, s 92, s 109, s 117, the implied freedom of 

political communication, the Melbourne Corporation principle, or the Kable 

incompatibility doctrine. This distinction is repeated throughout the forums because 

it is the backbone of constitutional problem solving.

Federalism also means that a law can be validly made by both levels of government 

in a concurrent field. Where valid Commonwealth and State laws conflict, s 109 

supplies the constitutional rule of priority: Commonwealth law prevails and the State 

law is inoperative to the extent of inconsistency. That issue comes later in the 

course, but students should understand from the beginning that federalism is not 

simply a map dividing subjects into Commonwealth and State boxes. Powers 
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overlap, doctrines interact, and the High Court’s interpretation of Commonwealth 

powers has profoundly shaped the practical balance between the two levels of 

government.

Reading constitutional text: words, structure and 
implications

The Constitution must be read as a legal text, but constitutional meaning is not 

produced by text alone. The High Court uses text, context, structure, history where 

appropriate, and legal doctrine developed through precedent. The modern starting 

point for Commonwealth heads of power is the Amalgamated Society of Engineers 

v Adelaide Steamship Co Ltd (1920) 28 CLR 129 (“Engineers Case”). Earlier 

decisions had used ideas such as reserved State powers to read Commonwealth 

powers narrowly. Engineers rejected that approach and insisted that 

Commonwealth powers be interpreted according to the constitutional text rather 

than an assumption that unspecified areas must be preserved for the States.

This does not mean that federalism is irrelevant. It means that federal balance is 

usually protected through the actual constitutional text and recognised structural 

implications, not by artificially cutting down the words of a Commonwealth head of 

power. The effect is visible in later cases such as Commonwealth v Tasmania 

(1983) 158 CLR 1, where a broad reading of the external affairs power enabled the 

Commonwealth to protect the Tasmanian wilderness by implementing an 

international treaty, even though land management would ordinarily be associated 

with State responsibility.

At the same time, Parliament cannot define the limits of its own power merely by 

asserting that the necessary constitutional facts exist. Australian Communist Party v 

Commonwealth (1951) 83 CLR 1 is foundational. The Communist Party Dissolution 

Act attempted to declare organisations and persons dangerous to national security. 

The High Court held that Parliament could not simply “recite itself into power.” 

Whether a law is constitutionally supported is ultimately a judicial question. This is 

why constitutional judicial review matters: the Constitution is law binding 

Parliament, not merely a political guideline Parliament may redefine for itself.
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Constitutional conventions and responsible government

Some central features of Australian government are not fully written into the 

constitutional text. Responsible government is the clearest example. Sections 61–

64 establish the formal executive structure, but the Prime Minister and Cabinet — 

the practical centre of executive decision-making — are not mentioned by name. 

Their role rests heavily on constitutional convention. Likewise, the Governor-

General ordinarily acts on ministerial advice, while reserve powers exist in 

exceptional circumstances.

This matters because students must distinguish law from convention. A 

convention can be politically fundamental without being directly enforceable by a 

court. The 1975 dismissal of the Whitlam Government illustrates the point. 

Constitutional provisions such as s 57 regulate disagreement between the Houses 

and double dissolution, while the broader political crisis also involved contested 

conventions concerning supply, responsible government and the Governor-

General’s reserve powers. A strong constitutional answer identifies which 

propositions arise from enforceable constitutional text and which arise from political 

convention.

Judicial review and the role of the High Court

Chapter III establishes the federal judicature. Section 71 vests the judicial power of 

the Commonwealth in the High Court, other federal courts created by Parliament, 

and State courts invested with federal jurisdiction. The High Court therefore 

performs two linked roles: deciding disputes and maintaining constitutional 

boundaries. The judicial function includes determining whether legislation is 

supported by power and whether constitutional limits have been breached.

That role explains why constitutional cases can change the practical shape of 

government. When the High Court interprets a head of power broadly, 

Commonwealth legislative capacity can expand. When it identifies an express or 

implied limitation, legislative or executive action can be invalidated. The Court’s 

work is therefore neither simply political nor simply mechanical. It is legal reasoning 

applied to a constitutional text whose provisions often operate at a high level of 

generality.

21  |  CONSTITUTIONAL LAW IN AUSTRALIA

25   |   CONSTITUTIONAL LAW IN AUSTRALIA29   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://www.legislation.gov.au/C2004Q00685/latest/text
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s57.html
https://www.legislation.gov.au/C2004Q00685/latest/text
https://www.legislation.gov.au/C2004Q00685/latest/text


CONSTITUTIONAL LAW IN AUSTRALIA

6   |   CONSTITUTIONAL LAW IN AUSTRALIA

The Constitution, democracy, identity and lived 
experience

Forum One also asks students to consider whose experiences were reflected in the 

Constitution’s creation and whose were not. The drafting conventions were 

dominated by nineteenth-century white men of property. Women were largely 

excluded from the formal drafting process, and most Indigenous Australians were 

excluded from the political community that approved the Constitution. The original 

Constitution also contained provisions reflecting racial assumptions of the era, 

including the original form of s 51(xxvi) and former s 127. The 1967 referendum 

removed the exclusion of Aboriginal people from the race power and repealed 

former s 127, but constitutional recognition, sovereignty, representation and treaty 

remain live issues.

These themes are not separate from “black-letter” constitutional law. They shape 

the disputes in Kartinyeri v Commonwealth (1998) 195 CLR 337, Love v 

Commonwealth (2020) 270 CLR 152, Wurridjal v Commonwealth (2009) 237 CLR 

309 and Commonwealth v Yunupingu (2025) 99 ALJR 519. They also explain why 

constitutional change under s 128 and the Uluru Statement from the Heart are 

central course materials rather than optional political background.

A repeatable constitutional problem-solving method

Students should begin building a repeatable method from Chapter 1. First, identify 

who acted: Commonwealth Parliament, State Parliament, Executive, court or 

statutory authority. Second, identify what is challenged: the whole Act, a specific 

section, a regulation, an executive decision or a judicial function. Third, identify the 

source of power. Fourth, characterise the law or action by its legal and practical 

operation. Fifth, test every relevant express and structural limitation. Sixth, if 

both Commonwealth and State laws are valid, consider s 109. Seventh, connect 

each proposition to authority and apply it by analogy or distinction. Finally, state the 

legal consequence — invalidity, inoperability, severance, prohibition, injunction, 

declaration or another form of relief.

The purpose of this method is not to turn constitutional law into a checklist without 

judgment. It is to prevent students from missing a stage. A sophisticated answer 

moves from constitutional text to doctrine, from doctrine to cases, and from cases to 

facts. That is the method used throughout this book.
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Working the constitutional problem from source to 
consequence

A student should learn the Constitution as a connected architecture, not as a list 

of isolated section numbers. Chapter I creates the Parliament and contains the 

principal legislative powers; Chapter II places Commonwealth executive power in s 

61 and creates the formal institutions through which it is exercised; Chapter III 

separates Commonwealth judicial power and places it in courts under s 71; 

Chapters IV and V regulate finance, interstate trade and Commonwealth-State 

relations; Chapter VI deals with Territories and new States; and Chapter VIII, 

through s 128, supplies the formal amendment procedure. The practical value of 

knowing the Chapter and Part is that it tells the student what kind of constitutional 

question is being asked before any case is opened.

The Commonwealth Parliament’s ordinary starting point is s 51. The words “subject 

to this Constitution” are important. A law can fall within a head of power and still fail 

because another constitutional rule limits it. That is why the course repeatedly uses 

a two-stage approach: power first; prohibitions and limitations second. For 

example, a Commonwealth law may be supported by s 51(xxix) (external affairs) 

but still burden the implied freedom; a Commonwealth acquisition may be 

supported by a head of power but must satisfy s 51(xxxi); a Commonwealth law 

may regulate a State entity under a head of power but still offend the Melbourne 

Corporation implication. The validity analysis therefore cannot stop once a head of 

power is identified.

The States require a different starting point. Their constitutions and legislative 

powers continue under ss 106–107. A State Parliament does not normally need to 

find a Commonwealth constitutional “head of power”; it begins with plenary power, 

subject to limits. The student instead asks whether the law is invalid or inoperative 

because of a federal constraint such as s 90, s 92, s 109, s 117, the Kable principle, 

the Melbourne Corporation-related federal structure, or an applicable manner-and-

form rule. This Commonwealth/State distinction is one of the highest-value issue-

spotting habits in the course.

The judicial role also needs to be understood from the beginning. Australian 

Communist Party v Commonwealth (1951) 83 CLR 1 is not simply a defence-power 

case. It stands for a deeper constitutional proposition: Parliament cannot make its 
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own assertion of constitutional power conclusive. Courts decide whether the legal 

connection required by the Constitution actually exists. Later topics repeatedly 

return to this idea when asking whether a law is “with respect to” a head of power, 

whether executive detention is genuinely non-punitive, whether a burden on political 

communication is proportionate, or whether State-court functions remain compatible 

with Chapter III.

Why cases must sit beside the provision

A constitutional section rarely tells the whole legal rule. The text provides the 

starting point; the cases explain how the text operates. Section 51 says that 

Parliament may legislate “with respect to” listed subjects, but cases such as 

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 

129, Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1 and Re Maritime 

Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214 CLR 397 explain 

how broadly a head of power is read and how close the connection must be. 

Section 109 gives Commonwealth law priority over inconsistent State law, but 

cases develop three distinct inconsistency tests. Section 92 says interstate trade, 

commerce and intercourse shall be “absolutely free”, but Cole v Whitfield (1988) 

165 CLR 360 supplies the modern protectionism test. The same pattern appears 

throughout the subject.

For that reason, the book should be read by moving constantly between 

constitutional text and authority. When a blue section reference appears, open 

the provision and read its exact words. When a blue case appears beside it, open 

the authority and ask: what problem in the wording did the case have to solve? This 

is how constitutional doctrine becomes understandable rather than memorised.

Constitutional change is broader than textual amendment

Tutorial One’s first question — what is involved in constitutional change? — 

introduces an important distinction. Formal alteration of the Commonwealth 

Constitution occurs under s 128. But Australian constitutional arrangements can 

also change without changing the printed words: judicial interpretation can alter the 

legal reach of existing provisions; political conventions can evolve; legislation can 

reshape institutions within constitutional limits; and intergovernmental arrangements 

can redistribute practical responsibility. Engineers is a classic example of profound 
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constitutional development without textual amendment because the High Court 

changed the interpretive approach to Commonwealth powers.

This distinction matters when studying First Nations constitutional reform. The 1967 

referendum formally altered the text by changing s 51(xxvi) and repealing former s 

127. The 2023 Voice proposal also sought formal constitutional entrenchment and 

therefore required s 128. By contrast, Parliament may create many statutory 

advisory institutions without a referendum if there is sufficient legislative power. A 

student should therefore always ask whether the proposed change is textual and 

entrenched, statutory, judicial, or conventional.

Learning the Constitution as an architecture of power

A student who treats the Constitution as a list of disconnected section numbers will 

struggle as soon as a problem combines institutions. The document works as an 

architecture. Chapter I creates the Parliament and locates the principal law-making 

powers. Chapter II establishes the formal executive structure and vests 

Commonwealth executive power in s 61. Chapter III vests Commonwealth judicial 

power in courts and protects the institutional role of the federal judicature. Chapter 

IV deals with finance and trade. Chapter V preserves the constitutional position of 

the States while subjecting State law to federal limits. Chapter VI deals with 

Territories and new States. Chapter VIII provides the formal alteration procedure in 

s 128.

That architecture tells you where to look before you know the final answer. If the 

facts describe Parliament passing a law, begin with legislative power. If the facts 

describe a Minister spending money, contracting, detaining or making a decision, 

identify the executive source and any supporting statute. If the facts give a court or 

tribunal a new function, move immediately to Chapter III. If a State and 

Commonwealth law overlap, first test each law's validity and only then consider s 

109. Constitutional method is therefore partly about locating the dispute within the 

structure of the Constitution.

The phrase "subject to this Constitution" in s 51 is also foundational. It means 

that the existence of a head of power is not the end of the inquiry. A 

Commonwealth law may be supported by a power and still be invalid because 

another part of the Constitution limits how that power may be exercised. A law 

supported by the corporations power may still offend the Melbourne Corporation 
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implication. A law supported by external affairs may still burden the implied freedom 

of political communication. A law supported by another head of power may acquire 

property only on the terms required by s 51(xxxi). Students should become 

comfortable with the idea that constitutional validity is often a sequence of 

questions rather than one decisive question.

The difference between constitutional text, doctrine and 
convention

Three kinds of material constantly interact in Australian constitutional law. The first 

is constitutional text: the enacted words of provisions such as s 51, s 61, s 71, s 

92, s 109 and s 128. The second is constitutional doctrine: legal rules developed 

by courts when applying those words, such as multiple characterisation, the 

Melbourne Corporation principle, the Kable principle and the implied freedom. The 

third is constitutional convention: political rules and practices that are central to 

responsible government but not ordinarily enforced by courts as legal rules.

Confusing those categories produces weak answers. For example, the office of 

Prime Minister is politically central but is not expressly created by the Constitution. 

The formal executive power is vested by s 61, Ministers are dealt with in s 64, and 

the Federal Executive Council appears in s 62. The practical operation of Cabinet 

government depends heavily on convention. Similarly, the Governor-General 

possesses legal powers, but the ordinary expectation that those powers are 

exercised on ministerial advice reflects responsible-government conventions. A 

good answer says which proposition is legal and which is conventional rather than 

calling all of it "the Constitution".

The distinction also matters in constitutional crises. The 1975 dismissal raises legal 

questions about constitutional powers and political questions about convention. A 

law exam generally rewards precision: identify the enforceable provision first, 

explain any relevant convention separately, and avoid suggesting that every 

accepted political practice creates a justiciable legal rule.

Constitutional interpretation after Engineers

The Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 

CLR 129 decision changed the way Commonwealth powers are approached. Early 

federal doctrine was influenced by ideas that certain fields should remain reserved 
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to the States. That approach invited judges to narrow Commonwealth powers by 

reference to assumptions about the federal balance. Engineers rejected that 

method. The ordinary starting point became the text and structure of the 

Constitution rather than an implied reservation of unspecified State domains.

The practical consequence is not that federalism disappeared. Federalism remains 

built into the Constitution. But its protection must come from the text and accepted 

implications rather than an invented rule that every Commonwealth power should 

be read narrowly. That is why later cases can give wide operation to powers such 

as external affairs and corporations while still recognising limits such as the 

Melbourne Corporation principle. The structure contains both powers and 

constraints.

Students should connect Engineers to the later doctrine of multiple characterisation. 

A Commonwealth law can have more than one subject or purpose. It is not invalid 

merely because one aspect of it concerns a matter that States also regulate. The 

question is whether at least one legal character of the law is sufficiently connected 

to a Commonwealth head of power. That method is developed in detail later, but its 

intellectual foundation belongs in Chapter 1.

Why Australian Communist Party is a constitutional-
method case

Australian Communist Party v Commonwealth (1951) 83 CLR 1 is often taught in 

connection with defence power, but its importance is broader. The case teaches 

that constitutional facts and constitutional limits are not finally determined by 

Parliament's own labels. Parliament cannot make a law valid simply by declaring 

that an organisation is dangerous and therefore within federal power. The Court 

must examine whether the constitutional connection genuinely exists.

This idea recurs constantly. When Parliament says an activity concerns external 

affairs, the Court still decides whether the relevant doctrine is satisfied. When an 

executive detention scheme is described as protective rather than punitive, the 

Court examines its legal operation and purpose. When a law claims to regulate 

political integrity, the Court still decides whether a burden on political 

communication is constitutionally justified. Constitutional law therefore assumes 

that public power has legal boundaries that cannot be made conclusive by the 

branch whose conduct is challenged.
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STUDENT METHOD

In a problem question, never accept the statute's title as its constitutional character. 

Read the operative provisions. Ask what legal rights, duties, permissions and 

penalties they create. Then test the constitutional connection yourself.

The people, democratic legitimacy and the limits of the 
written text

The Constitution contains democratic elements but it is not a comprehensive 

charter of democracy. Section 7 and s 24 require the Houses of the federal 

Parliament to be directly chosen by the people, yet many familiar democratic 

principles are not stated as freestanding rights. The text does not contain a general 

right to vote in modern language, a broad equality guarantee, a general freedom of 

speech or a comprehensive bill of rights. Some protections have instead been 

developed structurally from the system the Constitution creates.

Historical context matters to understanding this structure. The people who 

participated in federation did not represent the whole modern Australian community. 

Most First Nations people and many women were excluded from formal political 

participation. The original race power in s 51(xxvi) expressly excluded Aboriginal 

people, and former s 127 excluded Aboriginal natives from population reckoning. 

Those features help explain why later constitutional change, the 1967 referendum, 

First Nations recognition debates and the Uluru Statement have constitutional 

significance rather than merely political significance.

The Constitution's democratic legitimacy is therefore both legal and historical. 

Legally, it operates as the foundational law accepted within the Australian legal 

order. Historically and politically, debates continue about whose consent and whose 

sovereignty were recognised at federation. Students should be able to hold both 

propositions at once without confusing them: courts apply the Constitution as law, 

while constitutional scholarship and reform debates may question the completeness 

or justice of the founding settlement.
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Rights protection in a Constitution without a general bill 
of rights

Australian constitutional law protects rights in an uneven way. Some protections are 

express, such as s 80, s 92, s 116, s 117 and the just-terms condition in s 51(xxxi). 

Others arise structurally, such as the implied freedom of political communication 

and Chapter III protections associated with judicial power. Many interests that 

would be constitutional rights in other countries are protected in Australia primarily 

through ordinary legislation, common law, political accountability or State and 

Territory human-rights statutes rather than the Commonwealth Constitution.

This matters because students must resist importing overseas assumptions. A 

person may have a powerful moral or human-rights argument yet no freestanding 

constitutional right capable of invalidating legislation. The constitutional task is 

always to identify an Australian constitutional source. In Kruger v Commonwealth 

(1997) 190 CLR 1, for example, the immense human consequences of the Stolen 

Generations did not translate automatically into a general constitutional rights claim. 

The case forces students to confront the difference between grave injustice and the 

specific legal limits contained in the Constitution.

The constitutional significance of real people and factual 
context

Constitutional cases should not be reduced to names and holdings. Commonwealth 

v Tasmania (1983) 158 CLR 1 concerned a struggle over the Franklin River and the 

capacity of the Commonwealth to implement international heritage obligations. 

Kruger v Commonwealth (1997) 190 CLR 1 concerned laws under which Aboriginal 

children were removed from families. Commonwealth v Australian Capital Territory 

(2013) 250 CLR 441 concerned couples whose marriages depended upon the 

validity of Territory legislation. Love v Commonwealth (2020) 270 CLR 152 

concerned the relationship between Aboriginal identity and the aliens power.

The facts matter because constitutional doctrine operates through them. They 

reveal why a head of power is being used, why a limitation is contested and what 

follows from validity or invalidity. They also help students reason by analogy. If a 

new problem resembles a case factually, ask whether the similarity concerns the 

legally relevant feature. A case is useful because of the principle it establishes, not 

because the names of the parties sound familiar.
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The first exam habit: identify the actor before the issue

Before writing an issue statement, identify the constitutional actor. A 

Commonwealth Parliament problem begins from enumerated legislative power. A 

State Parliament problem begins from plenary power and then checks limits. A 

Commonwealth Executive problem asks about s 61, statute, prerogative, spending 

authority or incidental power. A judicial problem asks whether the function is 

judicial, who is exercising it and whether Chapter III permits that allocation. A 

Territory problem may engage s 122 and its interaction with other constitutional 

guarantees.

Once the actor is identified, isolate the exact legal act. Do not say "the government 

may be invalid". A government is not a legal provision. Identify the section that 

imposes a duty, creates an offence, authorises detention, spends money, 

discriminates, acquires property or confers power on a court. This discipline makes 

every later step easier.

STUDENT METHOD

A useful opening sentence in a constitutional problem is: "The first question is 

whether [identified provision/action] is supported by [identified source of 

power], subject to [identified constitutional limitation]." That sentence forces 

the answer to connect power, text and limitation from the beginning.

From provision to case to application

A strong constitutional answer moves in a particular order. First state the 

constitutional text accurately. Second explain the doctrinal test created by the 

authorities. Third identify the factual features that matter under that test. Fourth 

compare those features with the leading cases. Fifth address the strongest 

argument on the other side. Sixth conclude on the likely consequence.

This method avoids the common mistake of case listing. Writing "Engineers, 

Tasmania, Communist Party" is not legal analysis. The student must say what 

proposition each case contributes. Engineers changes interpretive method. 

Tasmania demonstrates the breadth of treaty implementation under external affairs 

and the rejection of a reserved-State-powers objection. Communist Party 
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demonstrates that Parliament cannot make constitutional support conclusive by 

statutory assertion. The same discipline will be used in every later chapter.

Chapter 1 synthesis

The first chapter therefore supplies the grammar of the whole subject. 

Constitutional law asks where public power comes from, how the Constitution 

distributes it, what legal limits apply, and who decides whether those limits have 

been exceeded. The Commonwealth usually needs an enumerated source of 

legislative power; the States begin with broad legislative power but remain 

constitutionally constrained; the Executive requires constitutional or statutory 

authority; and courts occupy a structurally protected role under Chapter III. Text 

matters, but text is understood through precedent, structure and constitutional 

history.

If students master that architecture before memorising individual tests, later topics 

become easier. Characterisation is simply the method for connecting a 

Commonwealth law to a source of power. Inconsistency is a rule for resolving valid 

Commonwealth and State laws that overlap. Express guarantees are specific 

textual limits. The implied freedom is a structural limit derived from representative 

government. Chapter III is both an allocation of judicial power and a source of 

limitations on other branches. Constitutional change under s 128 is the formal 

method by which the text itself can be altered. Every later chapter is therefore an 

elaboration of the basic questions introduced here: who acted, under what power, 

subject to what limit, interpreted by which authority, with what legal 

consequence?

TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 1. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 1 - REVISION & SUMMARY
Constitutional Foundations, Public Power, Federation and Interpretation

PLAIN-ENGLISH SUMMARY

The first chapter therefore supplies the grammar of the whole subject.
Constitutional law asks where public power comes from, how the Constitution
distributes it, what legal limits apply, and who decides whether those limits
have been exceeded. The Commonwealth usually needs an enumerated
source of legislative power; the States begin with broad legislative power but
remain constitutionally constrained; the Executive requires constitutional or
statutory authority; and courts occupy a structurally protected role under
Chapter III. Text matters, but text is understood through precedent, structure
and constitutional history. If students master that architecture before
memorising individual tests, later topics become easier. Characterisation is
simply the method for connecting a Commonwealth law to a source of power.
Inconsistency is a rule for resolving valid Commonwealth and State laws that
overlap. Express guarantees are specific textual limits. The implied freedom is
a structural limit derived from representative government. Chapter III is both an
allocation of judicial power and a source of limitations on other branches.
Constitutional change under s 128 is the formal method by which the text itself
can be altered. Every later chapter is therefore an elaboration of the basic
questions introduced here: who acted, under what power, subject to what limit,
interpreted by which authority, with what legal consequence?

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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FREQUENTLY ASKED QUESTIONS
Chapter 1 - Constitutional Foundations, Public Power, Federation and Interpretation

What is the first question in any constitutional problem?

Identify who is exercising public power and the exact law, decision or action
challenged. A Commonwealth Act needs a constitutional source of legislative
power; a State law begins from broad State legislative power but remains subject
to federal limits; executive action needs constitutional, statutory or prerogative
authority; and judicial-power questions begin with Chapter III.

Why is Australia described as a federation rather than a unitary State?

Because the Constitution creates a Commonwealth government while preserving
the States as constitutionally recognised governments. Commonwealth
legislative power is principally enumerated, while State legislative power
continues subject to the Constitution and valid Commonwealth law.

What did the Engineers Case change?

Engineers rejected the earlier reserved State powers approach. The modern
starting point is the constitutional text: interpret the Commonwealth head of
power according to its language, context and structure, then ask whether an
express or implied constitutional limit applies.
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FREQUENTLY ASKED QUESTIONS
Chapter 1 - continued

Why is Australian Communist Party v Commonwealth so important?

It confirms that Parliament cannot create constitutional power merely by
declaring that the facts necessary for power exist. Constitutional validity is
ultimately a judicial question. Use the case when legislation attempts to define its
own constitutional foundation conclusively.

Does Australia have a general constitutional bill of rights?

No. Rights protection is selective. Some protections are express, such as ss
51(xxxi), 80, 92, 116 and 117; others arise structurally, such as the implied
freedom of political communication and Chapter III limitations.

How should cases be used in an exam?

Do not list case names. State the precise proposition the case establishes,
compare the material facts with the problem, explain whether the analogy is
strong or distinguishable, and then reach a conclusion on validity or constitutional
consequence.
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CHAPTER 1 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Creation of the

Commonwealth Parliament and legislative structure.

ss 1-3

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Direct popular

choice of the Senate and House of Representatives; structural foundation for

representative government.

ss 7 and 24

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Enumerated

Commonwealth legislative powers.

s 51

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with: Executive power

of the Commonwealth.

s 61

s 109

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which constitutional provision is most directly associated with: Federal judicial

power and the federal judicature.

Ch III / ss 71-80

s 109

s 128

s 92

6. Which constitutional provision is most directly associated with: Continuation of

State constitutions subject to the Commonwealth Constitution.

s 106

s 109

s 128

s 92

7. Which constitutional provision is most directly associated with: Continuation of

State parliamentary powers not exclusively vested in the Commonwealth or

withdrawn from the States.

s 107

s 109

s 128

s 92

8. Which constitutional provision is most directly associated with: Formal

constitutional alteration by referendum.

s 128

s 109

s 51(xx)

s 92

9. Which case is used in this chapter for the following proposition: Rejected

reserved State powers reasoning and promoted a text-focused, broad reading of

Commonwealth powers.

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Commonwealth v Tasmania (1983) 158 CLR 1

Australian Communist Party v Commonwealth (1951) 83 CLR 1

Sue v Hill (1999) 199 CLR 462

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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10. Which case is used in this chapter for the following proposition: Illustrates

broad interpretation of a Commonwealth head of power and the practical

consequences of federal constitutional adjudication.

Commonwealth v Tasmania (1983) 158 CLR 1

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Australian Communist Party v Commonwealth (1951) 83 CLR 1

Sue v Hill (1999) 199 CLR 462

11. Which case is used in this chapter for the following proposition: Classic

authority that Parliament cannot conclusively determine the existence of facts

needed to support its own constitutional power.

Australian Communist Party v Commonwealth (1951) 83 CLR 1

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Commonwealth v Tasmania (1983) 158 CLR 1

Sue v Hill (1999) 199 CLR 462

12. Which case is used in this chapter for the following proposition: Illustrates

Australia's constitutional independence and the United Kingdom's status as a

foreign power for constitutional purposes.

Sue v Hill (1999) 199 CLR 462

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Commonwealth v Tasmania (1983) 158 CLR 1

Australian Communist Party v Commonwealth (1951) 83 CLR 1

13. Which case is used in this chapter for the following proposition: Shows

structural implications drawn from representative and responsible government.

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Commonwealth v Tasmania (1983) 158 CLR 1

Australian Communist Party v Commonwealth (1951) 83 CLR 1

14. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 
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Was the law enacted unanimously?

15. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

16. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

Use it only in the conclusion

17. Which term best matches this description: Constitutional division of

governmental authority between Commonwealth and States.

Federalism

Federalism

Judicial power

Appropriation

18. Which term best matches this description: 1920 case that transformed

interpretation of Commonwealth powers.

Engineers

Federalism

Judicial power

Appropriation

19. Which term best matches this description: Primary starting point for

constitutional interpretation.

Text

Federalism

Judicial power

Appropriation

20. Which term best matches this description: The political union created in 1901.

Federation

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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Federalism

Judicial power

Appropriation

2. 

3. 

4. 
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ANSWER PAGE

Chapter 1 - Quiz Answers

1. A - ss 1-3

ss 1-3 is the provision linked to this rule in this chapter.

2. A - ss 7 and 24

ss 7 and 24 is the provision linked to this rule in this chapter.

3. A - s 51

s 51 is the provision linked to this rule in this chapter.

4. A - s 61

s 61 is the provision linked to this rule in this chapter.

5. A - Ch III / ss 71-80

Ch III / ss 71-80 is the provision linked to this rule in this chapter.

6. A - s 106

s 106 is the provision linked to this rule in this chapter.

7. A - s 107

s 107 is the provision linked to this rule in this chapter.

8. A - s 128

s 128 is the provision linked to this rule in this chapter.

9. A - Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129 is

the authority connected to that proposition.
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10. A - Commonwealth v Tasmania (1983) 158 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1 is the authority connected to that

proposition.

11. A - Australian Communist Party v Commonwealth (1951) 83 CLR 1

Australian Communist Party v Commonwealth (1951) 83 CLR 1 is the authority

connected to that proposition.

12. A - Sue v Hill (1999) 199 CLR 462

Sue v Hill (1999) 199 CLR 462 is the authority connected to that proposition.

13. A - Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 is the authority

connected to that proposition.

14. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

15. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

16. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

17. A - Federalism

Federalism is the term used in the chapter.

18. A - Engineers

Engineers is the term used in the chapter.

19. A - Text

Text is the term used in the chapter.
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20. A - Federation

Federation is the term used in the chapter.
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CHAPTER 1 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of ss 1-3.

2. Explain the constitutional significance of ss 7 and 24.

3. Explain the constitutional significance of s 51.

4. Explain the constitutional significance of s 61.

5. Explain the constitutional significance of Ch III / ss 71-80.

6. Explain the constitutional significance of s 106.

7. Explain the constitutional significance of s 107.

8. Explain the constitutional significance of s 128.

9. What is the exam significance of Amalgamated Society of Engineers v Adelaide

Steamship Co Ltd (1920) 28 CLR 129?

10. What is the exam significance of Commonwealth v Tasmania (1983) 158 CLR 1?

11. What is the exam significance of Australian Communist Party v Commonwealth

(1951) 83 CLR 1?

12. What is the exam significance of Sue v Hill (1999) 199 CLR 462?
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13. What is the exam significance of Lange v Australian Broadcasting Corporation

(1997) 189 CLR 520?

14. What is the recommended constitutional problem-solving sequence?

15. Why is issue spotting especially important in constitutional law?

16. How should competing High Court reasoning be handled?

17. Why should constitutional provisions be cited precisely?

18. What does it mean to distinguish a case?

19. Define and explain the significance of Constitution in this chapter.

20. Define and explain the significance of Interpretation in this chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 1 Short Questions
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ANSWER PAGE

Chapter 1 - Short Answer Models

1. Explain the constitutional significance of ss 1-3.

ss 1-3: Creation of the Commonwealth Parliament and legislative structure. In a problem,

identify whether the provision grants power, limits power, or supplies a structural rule,

then connect it to the relevant authority and facts.

2. Explain the constitutional significance of ss 7 and 24.

ss 7 and 24: Direct popular choice of the Senate and House of Representatives;

structural foundation for representative government. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

3. Explain the constitutional significance of s 51.

s 51: Enumerated Commonwealth legislative powers. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

4. Explain the constitutional significance of s 61.

s 61: Executive power of the Commonwealth. In a problem, identify whether the provision

grants power, limits power, or supplies a structural rule, then connect it to the relevant

authority and facts.

5. Explain the constitutional significance of Ch III / ss 71-80.

Ch III / ss 71-80: Federal judicial power and the federal judicature. In a problem, identify

whether the provision grants power, limits power, or supplies a structural rule, then

connect it to the relevant authority and facts.

6. Explain the constitutional significance of s 106.
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s 106: Continuation of State constitutions subject to the Commonwealth Constitution. In a

problem, identify whether the provision grants power, limits power, or supplies a structural

rule, then connect it to the relevant authority and facts.

7. Explain the constitutional significance of s 107.

s 107: Continuation of State parliamentary powers not exclusively vested in the

Commonwealth or withdrawn from the States. In a problem, identify whether the provision

grants power, limits power, or supplies a structural rule, then connect it to the relevant

authority and facts.

8. Explain the constitutional significance of s 128.

s 128: Formal constitutional alteration by referendum. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

9. What is the exam significance of Amalgamated Society of Engineers v Adelaide

Steamship Co Ltd (1920) 28 CLR 129?

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129:

Rejected reserved State powers reasoning and promoted a text-focused, broad reading

of Commonwealth powers. Use it by stating the proposition precisely, identifying the

factual analogy or distinction, and explaining how that affects validity.

10. What is the exam significance of Commonwealth v Tasmania (1983) 158 CLR 1?

Commonwealth v Tasmania (1983) 158 CLR 1: Illustrates broad interpretation of a

Commonwealth head of power and the practical consequences of federal constitutional

adjudication. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

11. What is the exam significance of Australian Communist Party v Commonwealth

(1951) 83 CLR 1?

Australian Communist Party v Commonwealth (1951) 83 CLR 1: Classic authority that

Parliament cannot conclusively determine the existence of facts needed to support its

own constitutional power. Use it by stating the proposition precisely, identifying the factual

analogy or distinction, and explaining how that affects validity.
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12. What is the exam significance of Sue v Hill (1999) 199 CLR 462?

Sue v Hill (1999) 199 CLR 462: Illustrates Australia's constitutional independence and the

United Kingdom's status as a foreign power for constitutional purposes. Use it by stating

the proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

13. What is the exam significance of Lange v Australian Broadcasting Corporation

(1997) 189 CLR 520?

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520: Shows structural

implications drawn from representative and responsible government. Use it by stating the

proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

14. What is the recommended constitutional problem-solving sequence?

Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

15. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

16. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

17. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

18. What does it mean to distinguish a case?
47  |  CONSTITUTIONAL LAW IN AUSTRALIA

51   |   CONSTITUTIONAL LAW IN AUSTRALIA55   |   CONSTITUTIONAL LAW IN AUSTRALIA



Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

19. Define and explain the significance of Constitution in this chapter.

Constitution: The foundational legal instrument of the Commonwealth. Connect the

concept to the relevant constitutional text and cases before applying it to facts.

20. Define and explain the significance of Interpretation in this chapter.

Interpretation: The judicial process of determining constitutional meaning. Connect the

concept to the relevant constitutional text and cases before applying it to facts.
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INTERACTIVE REVISION

Chapter 1 - Across & Down Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 1 Active Crossword

Across / Down Vocabulary Clues

FEDERALISM - Constitutional division of governmental authority between

Commonwealth and States.

ENGINEERS - 1920 case that transformed interpretation of Commonwealth powers.

TEXT - Primary starting point for constitutional interpretation.

FEDERATION - The political union created in 1901.

POWER - Central subject of constitutional law.

COMMONWEALTH - The federal level of Australian government.

STATES - Polities retaining residual legislative power after federation.

CONSTITUTION - The foundational legal instrument of the Commonwealth.

INTERPRETATION - The judicial process of determining constitutional meaning.

HIGHCOURT - Final court for constitutional interpretation in Australia.

Answers are deliberately on the next page.
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ANSWER PAGE

Chapter 1 - Crossword Answers

FEDERALISM - Constitutional division of governmental authority between

Commonwealth and States.

ENGINEERS - 1920 case that transformed interpretation of Commonwealth powers.

TEXT - Primary starting point for constitutional interpretation.

FEDERATION - The political union created in 1901.

POWER - Central subject of constitutional law.

COMMONWEALTH - The federal level of Australian government.

STATES - Polities retaining residual legislative power after federation.

CONSTITUTION - The foundational legal instrument of the Commonwealth.

INTERPRETATION - The judicial process of determining constitutional meaning.

HIGHCOURT - Final court for constitutional interpretation in Australia.

Open the separate electronic crossword answer page

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 1 Crossword Answers

50  |  CONSTITUTIONAL LAW IN AUSTRALIA

54   |   CONSTITUTIONAL LAW IN AUSTRALIA58   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://books.juniq.com.au/constitutional-law-in-australia/crosswords/chapter-01-answers.html


HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

National Civic Education Act

The Commonwealth enacts a statute creating a national civic-education authority. The Act

states that because civic education is essential to the Constitution, the authority may

regulate all school curricula in Australia. A Queensland school challenges the Act. Advise

on the constitutional method for assessing validity.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

Federal Heritage Declaration

A Commonwealth Act declares a local heritage precinct in one State to be of national

constitutional significance and prohibits redevelopment. No head of power is identified.

Advise the property owner on the correct constitutional analysis.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.
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MODEL ANSWER PAGE

Chapter 1 - HD IRAC Answers

Problem 1: National Civic Education Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Constitutional Foundations, Public Power, Federation and Interpretation.

RULE / LAW

A Commonwealth law must be supported by constitutional power. The court characterises

the law by its legal and practical operation and interprets relevant powers consistently

with the constitutional text and binding High Court authority. Political importance alone is

not a head of power. Key provisions include ss 1-3, ss 7 and 24, s 51, s 61, Ch III / ss

71-80. Key authorities include Amalgamated Society of Engineers v Adelaide Steamship

Co Ltd; Commonwealth v Tasmania; Australian Communist Party v Commonwealth; Sue

v Hill; Lange v Australian Broadcasting Corporation.

APPLICATION

The statute must therefore be matched to an actual source such as s 51, s 61 with

incidental support, or another specific power. A legislative declaration that a matter is

constitutionally important cannot manufacture power. If no sufficient connection exists, the

law is invalid to that extent; if a power exists, separate prohibitions and implications must

then be tested.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: Federal Heritage Declaration

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Constitutional Foundations, Public Power, Federation and Interpretation.

RULE / LAW

A Commonwealth law must be supported by constitutional power. The court characterises

the law by its legal and practical operation and interprets relevant powers consistently

with the constitutional text and binding High Court authority. Political importance alone is

not a head of power. Key provisions include ss 1-3, ss 7 and 24, s 51, s 61, Ch III / ss

71-80. Key authorities include Amalgamated Society of Engineers v Adelaide Steamship

Co Ltd; Commonwealth v Tasmania; Australian Communist Party v Commonwealth; Sue

v Hill; Lange v Australian Broadcasting Corporation.

APPLICATION

The statute must therefore be matched to an actual source such as s 51, s 61 with

incidental support, or another specific power. A legislative declaration that a matter is

constitutionally important cannot manufacture power. If no sufficient connection exists, the

law is invalid to that extent; if a power exists, separate prohibitions and implications must

then be tested.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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CHAPTER 2. CONSTITUTIONAL 
HISTORY, THE STATES, STATE 
CONSTITUTIONS AND MANNER 
AND FORM
constitutional evolution • State plenary power • extraterritoriality • manner and form • Australia Acts • 

State Governors

LEARNING OUTCOMES

Explain Australia's constitutional evolution; identify the source and breadth of State 

legislative power; analyse extraterritorial State laws; apply manner-and-form 

doctrine and Australia Act 1986 (Cth) s 6; and distinguish legal rules from reserve-

power conventions.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, paras 1.15, 1.60 and 1.155; Gerard 

Carney, The Constitutional Systems of the Australian States and Territories, chs 2 

and 6.
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AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.

Why constitutional history matters

Australian constitutional law is easier to understand when students know what 

existed before 1901. The Commonwealth was not created in a legal vacuum. The 

Australian colonies developed from executive-dominated colonial government into 

systems of representative and responsible government, then federated while 

retaining their identities as States. Many modern doctrines — State plenary power, 

manner and form, the Australia Acts, the status of the United Kingdom, and the 

constitutional position of State Governors — make sense only against that history.

Early colonial government concentrated power in Governors. The course traces 

gradual self-government through the Australian Constitutions legislation of 1842 

and 1850, the adoption of colonial constitutions and bicameral legislatures, and the 

continuing capacity of the United Kingdom to control colonial law. The Colonial 

Laws Validity Act 1865 (Imp) imposed two especially important restraints: colonial 

laws repugnant to applicable Imperial legislation could be void, and colonial 

legislatures could be bound by certain restrictive procedures for constitutional 

alteration. The second idea survives in modern form through s 6 of the Australia Act 

1986 (Cth).

Federation in 1901 created a new Commonwealth while preserving the States. 

Section 106 continues State constitutions “subject to this Constitution”; s 107 

preserves State parliamentary powers unless exclusively vested in the 

Commonwealth or withdrawn from the States. These provisions are important 

because federation did not turn the States into administrative regions of the 

Commonwealth. They remain constitutional polities with their own Parliaments, 

Executives and courts.

55  |  CONSTITUTIONAL LAW IN AUSTRALIA

59   |   CONSTITUTIONAL LAW IN AUSTRALIA63   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s107.html
https://www.legislation.gov.au/C2004Q00685/latest/text
https://www.legislation.gov.au/C2004A03181/latest/text
https://www.legislation.gov.au/C2004A03181/latest/text
https://www.legislation.gov.au/C2004Q00685/latest/text
https://www.legislation.gov.au/C2004Q00685/latest/text
https://www.westlaw.com.au/
https://www.westlaw.com.au/
https://plus.lexis.com/au
https://www.hcourt.gov.au/cases-and-judgments/judgments
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://www.aph.gov.au/-/media/05_About_Parliament/52_Sen/523_PPP/2023_Australian_Constitution.pdf
https://www.legislation.gov.au/C2004Q00685/latest/text


CONSTITUTIONAL LAW IN AUSTRALIA

18   |   CONSTITUTIONAL LAW IN AUSTRALIA

From Imperial dependency to Australian legal 
independence

Political and legal independence from Britain emerged in stages. The Statute of 

Westminster 1931, adopted by the Commonwealth in 1942, removed major Imperial 

constraints at the Commonwealth level. The decisive modern step was the Australia 

Act 1986 (Cth), together with the parallel United Kingdom Act. The Australia Acts 

terminated the United Kingdom Parliament’s remaining capacity to legislate for 

Australia and removed the continuing application of the Colonial Laws Validity Act 

to new State laws.

The High Court’s decisions illustrate why there is no single uncontested “magic 

date” for every constitutional purpose. In Bistricic v Rokov (1976) 135 CLR 552, 

Murphy J argued for an earlier understanding of Australian independence; the 

majority rejected that view in China Ocean Shipping Co v South Australia (1979) 

145 CLR 172. In Sue v Hill (1999) 199 CLR 462, the Court held that the United 

Kingdom was a “foreign power” for the purposes of s 44(i) by at least the 

commencement of the Australia Acts. The case is important not merely for dual 

citizenship but because it illustrates constitutional evolution: words such as “foreign 

power” can operate differently as Australia’s constitutional relationship with Britain 

changes.

The aliens power in s 51(xix) raises similar questions. Re Patterson; Ex parte 

Taylor (2001) 207 CLR 391, Shaw v Minister for Immigration and Multicultural 

Affairs (2003) 218 CLR 28 and Chetcuti v Commonwealth (2021) 272 CLR 609 

show that the constitutional status of British subjects and the concept of “alien” 

evolved with Australian independence and citizenship law. Students should 

therefore avoid assuming that every constitutional concept was frozen in its 1901 

social meaning.

State legislative power: plenary but not unlimited

State Parliaments generally have a broad grant of power to make laws for the 

peace, order (or welfare) and good government of the State. In Queensland, the 

historical source is s 2 of the Constitution Act 1867 (Qld). Unlike the 

Commonwealth, a State Parliament does not need to identify an enumerated 

subject-matter head of power before legislating. This is what “plenary” legislative 

power means.
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The High Court in Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 

1 held that the traditional formula “peace, order and good government” is not 

ordinarily a substantive limitation by which courts assess whether legislation is 

wise, fair or beneficial. This is a crucial exam point. A student should not argue that 

a State Act is invalid merely because it is harsh. Instead, identify an actual 

constitutional limitation: for example extraterritoriality, manner and form, s 90, s 92, 

s 109, s 117, intergovernmental immunity, the implied freedom, or Kable.

Earlier reasoning in Building Construction Employees and Builders Labourers’ 

Federation of NSW v Minister for Industrial Relations (1986) 7 NSWLR 372 had 

entertained the possibility that “peace, welfare and good government” might restrain 

tyrannical legislation. Union Steamship largely rejected that proposition, while 

leaving open the possibility that deeply rooted constitutional or common-law 

principles may matter in exceptional circumstances. For exam purposes, however, 

students should ground invalidity arguments in recognised constitutional doctrine 

rather than a general appeal to fairness.

Extraterritorial legislation and Australia Act s 2(1)

State legislation may operate beyond State borders. Australia Act 1986 (Cth) s 2(1) 

declares that State legislative powers include full power to make laws having 

extraterritorial operation. Yet the cases continue to require a sufficient connection 

between the State and the subject matter regulated. The connection is applied 

liberally and may be remote or general.

The historical starting point is Macleod v Attorney-General (NSW) (1891) AC 455, 

which took a restrictive territorial view. That approach was relaxed in Trustees 

Executors and Agency Co Ltd v Federal Commissioner of Taxation (1933) 49 CLR 

220 and Broken Hill South Ltd v Commissioner of Taxation (NSW) (1937) 56 CLR 

337. Dixon J’s formulation in Broken Hill South is highly useful: presence, 

residence, domicile, carrying on business, or even more remote connections can 

provide the necessary nexus.

Offshore regulation illustrates the doctrine. New South Wales v Commonwealth 

(1975) 135 CLR 337 (the Seas and Submerged Lands Case) held that State 

boundaries ended at the low-water mark and upheld Commonwealth claims over 

the territorial sea under s 51(xxix). Yet Pearce v Florenca (1976) 135 CLR 507 

upheld Western Australian fisheries legislation operating offshore because the 
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waters had a sufficient practical connection with the State. Port MacDonnell 

Professional Fishermen’s Association Inc v South Australia (1989) 168 CLR 340 

likewise confirms a liberal connection test. The Coastal Waters (State Powers) Act 

1980 (Cth) and Coastal Waters (State Title) Act 1980 (Cth), supported through the 

States’ request-and-consent mechanism in s 51(xxxviii), now give States specific 

powers and title in coastal waters.

Tutorial use: when a State purports to regulate conduct five nautical miles 

offshore, across a border, or in another State, do not simply say “States cannot 

legislate outside their territory.” Ask whether statutory power exists and whether 

there is a sufficient connection. Tutorial Two’s Queensland border/offshore scenario 

is designed to make students perform precisely that analysis.

Manner and form: when one Parliament can bind a later 
Parliament

The general principle is that one Parliament cannot bind a future Parliament as to 

the substance of ordinary legislation. Manner-and-form doctrine is an important 

qualification. Australia Act 1986 (Cth) s 6 provides that a State law respecting the 

constitution, powers or procedure of the State Parliament is of no force or effect 

unless made in the manner and form required by another law. The provision 

therefore protects certain procedural entrenchment requirements.

The first question is whether the earlier restriction is genuinely about the manner 

and form of lawmaking, rather than an attempt to surrender legislative power to 

an external body. Referendum requirements may qualify: Attorney-General (NSW) 

v Trethowan (1931) 44 CLR 395 upheld the entrenchment of the New South Wales 

Legislative Council through a referendum requirement. Special-majority 

requirements can also qualify, as State of Western Australia v Wilsmore (1982) 149 

CLR 79 demonstrates.

By contrast, an earlier Parliament cannot generally require the consent of a private 

external entity before later legislation may be enacted. Commonwealth Aluminium 

Corporation Ltd v Attorney-General (Qld) [1976] Qd R 231 and West Lakes Ltd v 

South Australia (1980) 25 SASR 389 reject such devices. Requiring a company’s 

consent is not a legislative procedure; it is a partial renunciation of legislative 

authority.
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Attorney-General (WA) v Marquet (2003) 217 CLR 545 is the modern leading 

authority. A requirement for an absolute majority before changing electoral-

distribution legislation was binding because the law concerned the constitution of 

the Parliament. Kirby J dissented, warning against overly broad entrenchment and 

questioning the constitutional basis of Australia Act s 6 in light of ss 106–107 and 

the constitutional alteration mechanism in s 128. His dissent is important because it 

reveals the tension at the heart of manner-and-form doctrine: democratic flexibility 

today versus the capacity of an earlier Parliament to entrench constitutional 

structure.

Tutorial use: Tutorial Two’s fictional Carbon Mitigation Act intentionally includes 

both a two-thirds joint-sitting requirement and approval by an external Climate 

Mitigation Commission. Students should separate the requirements. A 

parliamentary supermajority may be capable of amounting to manner and form if 

the subject matter falls within s 6; requiring consent of an outside advisory body 

resembles Comalco and West Lakes and is much more vulnerable.

State Governors and responsible government

The Australia Act 1986 (Cth) s 7 is also important. Section 7(1) provides that the 

Governor is the Queen’s (now King’s) representative in each State; s 7(2) generally 

makes the Governor the person who exercises the monarch’s State functions; s 

7(3) preserves the monarch’s appointment and termination power; s 7(4) deals with 

the monarch’s personal presence in a State; and s 7(5) requires State advice to be 

tendered by the Premier. These provisions help explain the legal structure beneath 

State responsible government.

As at Commonwealth level, convention remains important. Governors ordinarily act 

on ministerial advice, while reserve powers can operate in exceptional 

circumstances. The 1932 dismissal of NSW Premier Jack Lang is a useful historical 

illustration of the reserve power to dismiss a government where the Governor 

believed the government was acting unlawfully.

How to analyse a State-law problem

A disciplined State-law analysis is different from a Commonwealth-law analysis. 

Start with the State’s plenary legislative capacity. Then ask whether the law 

operates extraterritorially and, if so, whether the required connection exists. Check 
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manner-and-form restrictions. Then test express Commonwealth constraints such 

as ss 90, 92 and 117, any exclusive Commonwealth power such as s 52, structural 

doctrines such as intergovernmental immunity and Kable, and finally s 109 if a valid 

Commonwealth law also exists. This order prevents the common mistake of looking 

for a State “head of power” that does not exist.

The legal steps from colony to constitutional 
independence

The historical sequence matters because several modern doctrines make little 

sense without it. Early colonial legislatures were legally subordinate institutions. The 

Colonial Laws Validity Act 1865 (Imp) preserved the validity of colonial legislation 

generally, but rendered a colonial law void to the extent it was repugnant to an 

Imperial law extending to the colony. It also helped preserve special procedures for 

altering colonial constitutional arrangements. The federal Constitution of 1901 did 

not instantly sever every legal connection with the United Kingdom.

The Statute of Westminster 1931 (Imp) removed major repugnancy constraints at 

the Commonwealth level; Australia adopted it in 1942 with retrospective effect. The 

final major step was the Australia Act 1986 (Cth). It ended the United Kingdom 

Parliament’s capacity to legislate for Australia and removed the Colonial Laws 

Validity Act constraint from post-1986 State laws. Sue v Hill (1999) 199 CLR 462 

treats the United Kingdom as a “foreign power” for s 44(i) purposes and illustrates 

the constitutional significance of that completed legal independence. Forum Two 

also contrasts the evolutionary accounts in Bistricic v Rokov (1976) 135 CLR 552 

and China Ocean Shipping Co v South Australia (1979) 145 CLR 172: there was 

longstanding debate about precisely when Australian independence became legally 

complete, but the Australia Acts provide the conventional latest point.

State plenary power does not mean unlimited power

The classic description of State legislative power is “plenary”. In Union Steamship 

Co of Australia Pty Ltd v King (1988) 166 CLR 1, the High Court emphasised the 

width of State legislative capacity. Yet “plenary” does not mean constitutionally 

unlimited. A State law remains subject to the Commonwealth Constitution, valid 

manner-and-form constraints, and any applicable federal law under s 109. It may 

also be constrained by implications protecting federal judicial structure or 

Commonwealth functioning.
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This is why the right exam question is not “what section gives Queensland power to 

legislate about this subject?” The better sequence is: identify the source of State 

legislative authority in the State constitutional system; ask whether the law has 

sufficient territorial connection; ask whether any manner-and-form requirement is 

binding; then work through federal constitutional constraints. The course’s State-law 

checklist is therefore a limitations checklist, not a hunt for enumerated State 

heads of power.

Extraterritoriality: how far can a State law reach?

The old common-law approach required a real connection between the State and 

the subject regulated. Macleod v Attorney-General (NSW) [1891] AC 455 is the 

traditional starting point. Later Australian decisions adopted a generous view of the 

connection required. Pearce v Florenca (1976) 135 CLR 507 and Union Steamship 

Co of Australia Pty Ltd v King (1988) 166 CLR 1 show that the connection need not 

be strong in the sense of being the dominant feature of the law. Section 2(1) of the 

Australia Act 1986 (Cth) now confirms that State legislative power includes power to 

make laws having extraterritorial operation.

That does not abolish every territorial issue. Students still need to identify whether 

the relevant place is within State territory and whether some separate constitutional 

allocation controls it. Tutorial Two’s luxury-cruiser problem deliberately 

distinguishes a vessel five nautical miles offshore from a person disembarking at a 

Queensland marina. The offshore question engages the constitutional and statutory 

settlement of coastal waters; the onshore question falls much more 

straightforwardly within Queensland’s territorial legislative reach.

Manner and form: the exact four questions

A useful manner-and-form analysis asks four questions in order. First, is there an 

earlier law imposing a special legislative procedure? Second, does the later law 

seek to repeal, amend or alter a law concerning the “constitution, powers or 

procedure” of the Parliament within s 6 of the Australia Act 1986 (Cth) or an 

equivalent binding source? Third, is the earlier requirement truly procedural — a 

“manner and form” requirement — rather than an attempted substantive abdication 

of legislative power? Fourth, was the requirement itself validly entrenched, 

including any need to satisfy the special procedure when changing the entrenching 

provision itself (the problem of double entrenchment)?
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Attorney-General (NSW) v Trethowan [1932] AC 526 is the classic referendum-

entrenchment authority. West Lakes Ltd v South Australia (1980) 25 SASR 389 

demonstrates the difficulty of distinguishing a valid procedural requirement from an 

impermissible attempt to prevent legislative change. Attorney-General (WA) v 

Marquet (2003) 217 CLR 545 confirms the continuing force of s 6 of the Australia 

Act 1986 (Cth) and shows why students must ask whether the special procedure 

relates to the constitution, powers or procedure of the State Parliament.

Tutorial Two’s Carbon Mitigation Act problem is designed to force that analysis. A 

two-thirds joint-sitting requirement looks like a classic special majority, but 

submission to a Climate Mitigation Commission of scientists raises a harder 

question: is it merely a legislative procedure, or does it transfer a form of veto or 

control to a body outside Parliament? The answer should not be asserted from the 

label “entrenchment”; each element has to be characterised and tested.

Why constitutional history still matters to modern legal 
doctrine

Australian constitutional history is not included merely to provide background dates. 

It explains why different levels of government possess different kinds of power, why 

the Australia Acts matter, why manner-and-form doctrine exists and why older 

cases sometimes speak the language of colonial dependence. Students who 

understand the historical sequence can more easily distinguish an obsolete imperial 

restriction from a modern constitutional limit.

The broad sequence is: colonial government under Imperial authority; gradual 

representative and responsible government in the nineteenth century; federation in 

1901; increasing Commonwealth legislative independence through the Statute of 

Westminster; and the final termination of remaining United Kingdom legislative 

authority through the Australia Acts in 1986. Each step altered the legal source or 

practical exercise of public power without necessarily replacing the existing 

institutions.

This is why Australian constitutional independence is sometimes described as 

evolutionary. Different legal relationships were severed at different times. The 

Commonwealth's position changed through the Statute of Westminster, while the 

States remained affected by imperial restrictions until the Australia Acts. Cases 
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about British subjecthood and the aliens power show why it is difficult to identify a 

single date that answers every constitutional question.

Colonial legislatures and the problem of repugnancy

Before the Australia Acts, colonial and later State legislation could be constrained 

by the Colonial Laws Validity Act 1865 (Imp). A colonial law that was repugnant to 

an Imperial Act extending to the colony could be void to the extent of repugnancy. 

The same historical framework also matters to the development of manner-and-

form requirements. It explains why some State legislative procedures could bind 

later Parliaments even though the ordinary principle is that one Parliament cannot 

entrench ordinary legislation against repeal by a later Parliament of equal authority.

The modern position is radically different. Australia Act 1986 (Cth) s 1 terminated 

the United Kingdom Parliament's ability to legislate for Australia. Section 3 removed 

old repugnancy restrictions for State laws. The important surviving doctrine for 

current exams is Australia Act 1986 (Cth) s 6, which gives legal force to certain 

manner-and-form requirements concerning the constitution, powers or procedure of 

a State Parliament.

Students should therefore avoid saying that State legislation is invalid today merely 

because it conflicts with British legislation. That is historical doctrine. Modern State 

validity is tested against the Commonwealth Constitution, applicable State 

constitutional entrenchment, the Australia Act and other recognised constraints.

Plenary State power does not mean unlimited State power

State Parliaments have general legislative authority rather than an enumerated list 

of subject matters. Queensland's traditional grant appears in Constitution Act 1867 

(Qld) s 2. The language of "peace, welfare and good government" does not operate 

as an invitation for courts to invalidate legislation merely because judges regard it 

as unwise or harsh. Union Steamship Co of Australia Pty Ltd v King (1988) 166 

CLR 1 confirms that this language is not ordinarily a substantive limitation on 

subject matter.

The correct method is therefore not to ask whether a State law is sufficiently good 

for the State. Instead identify a recognised legal limit. Examples include s 90, s 92, 

s 109, s 117, the implied freedom, Chapter III/Kable limits, manner-and-form 

requirements and limits associated with extraterritorial operation. A State can 
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legislate on subjects that the Commonwealth cannot, but it cannot escape those 

constitutional restrictions.

This distinction becomes crucial in tutorials. A problem may describe a very unusual 

or severe State law. The student's task is not to argue that the law is invalid 

because it is unjust. The task is to identify a constitutional doctrine that makes the 

injustice legally relevant.

Extraterritorial legislation and the sufficient-connection 
test

State legislative power can extend beyond territorial boundaries, but the law must 

possess a sufficient connection with the State. The early approach in Macleod v 

Attorney-General for New South Wales [1891] AC 455 was restrictive. Later 

Australian authority became more generous. Broken Hill South Ltd v Commissioner 

of Taxation (NSW) (1937) 56 CLR 337 and Pearce v Florenca (1976) 135 CLR 507 

recognise that a connection can arise from residence, business activity, events, 

property or other relationships with the State.

The modern test is deliberately broad. Union Steamship Co of Australia Pty Ltd v 

King (1988) 166 CLR 1 explains that even a remote or general connection may be 

enough. That does not mean territorial connection is irrelevant. A State cannot 

simply announce authority over any event anywhere in the world. The point is that 

the required nexus is interpreted liberally rather than narrowly.

Offshore waters provide a useful example. New South Wales v Commonwealth 

(1975) 135 CLR 337 confirmed Commonwealth authority over the adjacent 

maritime domain, but State regulation did not disappear. Pearce v Florenca (1976) 

135 CLR 507 and Port MacDonnell Professional Fishermen's Association Inc v 

South Australia (1989) 168 CLR 340 show how State laws may operate offshore 

where there is a sufficient connection. Commonwealth coastal-waters legislation 

also gives States particular authority over coastal waters.

STUDENT METHOD

In an extraterritorial problem, identify the exact conduct the State is regulating, 

identify the connecting fact, and then ask whether that connection is constitutionally 

sufficient. Do not confuse a strong policy reason with a territorial nexus.
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Manner and form: why one Parliament can sometimes 
bind the next

The ordinary parliamentary principle is that a later Parliament can repeal or amend 

an earlier Act. Manner-and-form doctrine is an exception created by law. Under 

Australia Act 1986 (Cth) s 6, a State law respecting the constitution, powers or 

procedure of the Parliament may be invalid if enacted without complying with an 

applicable manner-and-form requirement.

The doctrine contains several filters. First, identify the later law that is said to be 

invalid. Second, identify the earlier requirement. Third, ask whether the later law is 

a law respecting the constitution, powers or procedure of the Parliament. 

Fourth, ask whether the earlier requirement is genuinely a manner or form of law-

making rather than an attempted surrender of legislative power. Fifth, ask whether 

the entrenching provision is itself properly entrenched when that is necessary.

Attorney-General (NSW) v Trethowan (1931) 44 CLR 395 is the classic 

referendum-entrenchment authority. A requirement that specified constitutional 

changes be approved by the people can be a valid legislative procedure. Attorney-

General (WA) v Marquet (2003) 217 CLR 545 confirms that an absolute-majority 

requirement concerning electoral distribution could bind because the law respected 

the constitution of the Parliament. The doctrine is therefore capable of protecting 

important institutional arrangements from ordinary repeal.

External vetoes are different from legislative procedures

Not every special requirement is a valid manner-and-form rule. Commonwealth 

Aluminium Corporation Ltd v Attorney-General (Qld) [1976] Qd R 231 and West 

Lakes Ltd v South Australia (1980) 25 SASR 389 illustrate the limit. A provision 

requiring the consent of a private or external commercial body before Parliament 

can legislate is not simply prescribing the manner in which the representative 

legislature acts. It is closer to giving part of the legislative power to an outsider.

This distinction is extremely useful in problem questions. A two-thirds majority, 

referendum or joint sitting concerns the procedure or democratic structure of law-

making. A requirement that a private corporation, industry association or advisory 

body consent to the legislation may be characterised as a substantive veto held by 
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someone who is not part of the legislature. The latter is much harder to justify as 

"manner and form".

Students should therefore ask who must perform the required step. If the 

required actor is the Parliament or the electorate in a constitutionally connected 

procedure, the rule is more likely to be valid. If the required actor is an outside body 

whose consent determines whether Parliament can legislate, the doctrine becomes 

doubtful.

Double entrenchment and the practical exam sequence

Entrenchment can create a second problem: if Parliament wishes to repeal the 

entrenching requirement itself, must it first comply with that requirement? In many 

classic examples the entrenching provision is "doubly entrenched" so that the 

special procedure applies both to the protected provision and to the entrenchment 

clause. This prevents a later Parliament from avoiding the procedure merely by 

repealing the procedural rule first.

In an exam, write the analysis sequentially. Identify the protected law. Identify the 

amending or repealing law. Identify the special procedure. Determine whether the 

later law falls within the class of laws to which the procedure applies. Determine 

whether the procedure is constitutionally valid under s 6. Then determine whether it 

was followed. This avoids the common error of jumping straight to the conclusion 

that "a two-thirds majority was required" without showing why.

State constitutions and flexible constitutionalism

State constitutions are different from the Commonwealth Constitution. Most State 

constitutional provisions can be amended by ordinary legislation unless they are 

protected by a valid manner-and-form requirement. This creates what is sometimes 

called a more flexible constitutional structure. A provision may be labelled 

"constitutional" but still be legally amendable by ordinary Act.

That flexibility is why manner-and-form doctrine matters. It identifies the 

circumstances in which a State constitutional rule receives stronger procedural 

protection. It also explains why students must not assume that every provision in a 

State Constitution has the same entrenched status as a provision in the 

Commonwealth Constitution.
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Queensland provides a useful example because it has a unicameral Parliament. 

The abolition of the Legislative Council and later provisions concerning restoration 

demonstrate how State institutional design can change through State constitutional 

law. Other States have bicameral systems with different deadlock procedures and 

entrenchment rules. The constitutional question always depends upon the relevant 

State text and any binding special procedure.

The Australia Act and the modern position of State 
Governors

Australia Act 1986 (Cth) s 7 provides the modern statutory framework for the 

Monarch and State Governors. The Governor is the Monarch's representative in the 

State, and State functions of the Monarch are generally exercisable by the 

Governor subject to specified exceptions. Advice concerning the Monarch's State 

functions is tendered by the Premier.

The legal text operates alongside convention. Governors ordinarily act on 

ministerial advice, but reserve powers may become relevant in exceptional 

situations concerning appointment or dismissal of a Premier or dissolution of 

Parliament. Historical episodes such as the dismissal of NSW Premier Jack Lang in 

1932 help students understand the practical significance of reserve powers, but 

exam analysis should distinguish the legal source of the office from the conventions 

governing its exercise.

Independence from the United Kingdom and Sue v Hill

Sue v Hill (1999) 199 CLR 462 is important because it connects constitutional 

history to a concrete constitutional provision. The case concerned s 44(i) and 

whether the United Kingdom was a foreign power. The Court treated the United 

Kingdom as foreign for the relevant constitutional purpose, reflecting the completed 

development of Australian constitutional independence.

Earlier cases show that independence cannot always be reduced to a single date. 

Bistricic v Rokov (1976) 135 CLR 552, China Ocean Shipping Co v South Australia 

(1979) 145 CLR 172, Re Patterson; Ex parte Taylor (2001) 207 CLR 391, Shaw v 

Minister for Immigration and Multicultural Affairs (2003) 218 CLR 28 and Chetcuti v 

Commonwealth (2021) 272 CLR 609 reveal different questions about British status, 

citizenship and aliens. A student should therefore ask: independence for what 
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legal purpose? The answer may depend on the constitutional provision and the 

historical relationship being examined.

Tutorial method: the carbon law, offshore cruiser and 
British Parliament

The State manner-and-form problem involving a carbon-emissions Act is designed 

to make students separate a legitimate special parliamentary procedure from an 

external veto. A requirement for a two-thirds joint sitting resembles a legislative 

procedure. A requirement involving an advisory scientific commission must be 

analysed more carefully. If the external body's approval is effectively necessary 

before enactment, the reasoning in Commonwealth Aluminium and West Lakes 

becomes important.

The offshore cruiser problem tests extraterritoriality. A State may have a strong 

public-health reason to control entry, but legal authority still depends on territorial 

connection and the relevant maritime framework. Regulation of disembarkation at a 

Queensland marina is much easier to connect to Queensland than regulation of 

conduct several nautical miles offshore. The answer should separate those 

locations rather than treating the journey as one undifferentiated event.

The British Parliament problem tests the Australia Act. Modern constitutional 

analysis begins from the termination of United Kingdom legislative authority, not 

from colonial doctrine. It also encourages students to distinguish Commonwealth 

and State independence histories rather than assuming that one legal instrument 

did everything at the same moment.

Chapter 2 synthesis

The modern State Parliament begins with broad legislative power, but that power 

exists inside a federal constitutional order. Extraterritorial laws require a sufficient 

connection. Manner-and-form rules can bind later State Parliaments only within the 

recognised doctrine. Commonwealth constitutional provisions such as s 90, s 92, s 

109 and s 117 can constrain State laws. Chapter III implications can constrain the 

functions given to State courts. The Australia Act removed imperial restrictions 

while preserving particular procedural limits on State constitutional change.

The central study lesson is to replace vague statements about "State sovereignty" 

with precise legal questions. What is the source of State power? What specific 
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constitutional limit is alleged? Is the law operating outside the State? Is a special 

procedure binding under s 6? Is the challenged arrangement legal doctrine or 

merely convention? Once those questions are separated, State constitutional 

problems become structured rather than mysterious.

TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 2. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 2 - REVISION & SUMMARY
Constitutional History, the States, State Constitutions and Manner and Form

PLAIN-ENGLISH SUMMARY

The modern State Parliament begins with broad legislative power, but that
power exists inside a federal constitutional order. Extraterritorial laws require a
sufficient connection. Manner-and-form rules can bind later State Parliaments
only within the recognised doctrine. Commonwealth constitutional provisions
such as s 90, s 92, s 109 and s 117 can constrain State laws. Chapter III
implications can constrain the functions given to State courts. The Australia
Act removed imperial restrictions while preserving particular procedural limits
on State constitutional change. The central study lesson is to replace vague
statements about "State sovereignty" with precise legal questions. What is the
source of State power? What specific constitutional limit is alleged? Is the law
operating outside the State? Is a special procedure binding under s 6? Is the
challenged arrangement legal doctrine or merely convention? Once those
questions are separated, State constitutional problems become structured
rather than mysterious.

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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CONSTITUTIONAL LAW IN AUSTRALIA

FREQUENTLY ASKED QUESTIONS
Chapter 2 - Constitutional History, the States, State Constitutions and Manner and Form

Why does constitutional history matter to State power?

Modern State legislative power developed from colonial institutions and later
legal independence from Britain. The history explains why State Parliaments now
possess broad plenary power but remain subject to the Commonwealth
Constitution, the Australia Acts and valid Commonwealth law.

What do ss 106 and 107 do?

Section 106 continues State constitutions subject to the Commonwealth
Constitution. Section 107 continues the powers of State Parliaments unless
those powers are exclusively vested in the Commonwealth or withdrawn from the
States.

Can a State law operate outside the State?

Yes. Modern doctrine permits extraterritorial operation where there is a sufficient
connection with the State. Australia Act 1986 (Cth) s 2(1) confirms full State
legislative power including extraterritorial operation.
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CONSTITUTIONAL LAW IN AUSTRALIA

FREQUENTLY ASKED QUESTIONS
Chapter 2 - continued

What is a manner-and-form requirement?

It is a legally binding requirement concerning the way certain State laws must be
enacted. Under Australia Act 1986 (Cth) s 6, a law respecting the constitution,
powers or procedure of a State Parliament may need to comply with a valid
manner-and-form requirement.

Can one State Parliament bind a future Parliament forever?

Not as to ordinary legislative substance. The recognised exception is a valid
manner-and-form requirement. The question is whether the earlier law imposes a
procedural requirement of the legally recognised kind rather than surrendering
legislative power to an external body.

Why is Sue v Hill significant?

It is a leading authority on Australia's constitutional independence and the United
Kingdom's status as a foreign power for constitutional purposes. It illustrates the
gradual legal separation from Britain rather than a simplistic single-date account
of independence.
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CHAPTER 2 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Confirms full

State legislative power, including extraterritorial operation.

Australia Act 1986 (Cth) s 2

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Recognises

binding manner-and-form requirements concerning the constitution, powers or

procedure of a State Parliament.

Australia Act 1986 (Cth) s 6

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Preserve State

constitutions and State powers subject to the Commonwealth Constitution.

ss 106-107

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with: Provides for

Commonwealth law to prevail over inconsistent State law.

s 109

s 61

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which constitutional provision is most directly associated with: Exclusive formal

procedure for alteration of the Commonwealth Constitution.

s 128

s 109

s 51(xx)

s 92

6. Which case is used in this chapter for the following proposition: State

Parliaments have plenary legislative power subject to constitutional limits.

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1

Pearce v Florenca (1976) 135 CLR 507

Attorney-General (NSW) v Trethowan (1931) 44 CLR 395

Attorney-General (WA) v Marquet (2003) 217 CLR 545

7. Which case is used in this chapter for the following proposition: A State law with

extraterritorial operation requires a real connection with the enacting State.

Pearce v Florenca (1976) 135 CLR 507

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1

Attorney-General (NSW) v Trethowan (1931) 44 CLR 395

Attorney-General (WA) v Marquet (2003) 217 CLR 545

8. Which case is used in this chapter for the following proposition: Classic

authority enforcing a referendum-based manner-and-form requirement.

Attorney-General (NSW) v Trethowan (1931) 44 CLR 395

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1

Pearce v Florenca (1976) 135 CLR 507

Attorney-General (WA) v Marquet (2003) 217 CLR 545

9. Which case is used in this chapter for the following proposition: Enforced an

absolute-majority requirement concerning electoral distribution as a manner-and-

form requirement.

Attorney-General (WA) v Marquet (2003) 217 CLR 545

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1

Pearce v Florenca (1976) 135 CLR 507

Attorney-General (NSW) v Trethowan (1931) 44 CLR 395

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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10. Which case is used in this chapter for the following proposition: Important

authority on Australia's constitutional independence from the United Kingdom.

Sue v Hill (1999) 199 CLR 462

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1

Pearce v Florenca (1976) 135 CLR 507

Attorney-General (NSW) v Trethowan (1931) 44 CLR 395

11. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

12. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

13. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

Use it only in the conclusion

14. Which term best matches this description: High Court authority enforcing a

State manner-and-form requirement.

Marquet

Federalism

Judicial power

Appropriation

15. Which term best matches this description: NSW authority concerning

referendum entrenchment.

Trethowan

Federalism

Judicial power

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 75  |  CONSTITUTIONAL LAW IN AUSTRALIA

79   |   CONSTITUTIONAL LAW IN AUSTRALIA83   |   CONSTITUTIONAL LAW IN AUSTRALIA



Appropriation

16. Which term best matches this description: Description of broad State

legislative power.

Plenary

Federalism

Judicial power

Appropriation

17. Which term best matches this description: Operation of a State law beyond

State borders.

Extraterritorial

Federalism

Judicial power

Appropriation

18. Which term best matches this description: Requirement linking an

extraterritorial State law to the State.

Connection

Federalism

Judicial power

Appropriation

19. Which term best matches this description: 1986 legislation completing major

steps in constitutional independence.

Australiaact

Federalism

Judicial power

Appropriation

20. Which term best matches this description: Making repeal or amendment

subject to special procedure.

Entrenchment

Federalism

Judicial power

Appropriation

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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ANSWER PAGE

Chapter 2 - Quiz Answers

1. A - Australia Act 1986 (Cth) s 2

Australia Act 1986 (Cth) s 2 is the provision linked to this rule in this chapter.

2. A - Australia Act 1986 (Cth) s 6

Australia Act 1986 (Cth) s 6 is the provision linked to this rule in this chapter.

3. A - ss 106-107

ss 106-107 is the provision linked to this rule in this chapter.

4. A - s 109

s 109 is the provision linked to this rule in this chapter.

5. A - s 128

s 128 is the provision linked to this rule in this chapter.

6. A - Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1 is the authority

connected to that proposition.

7. A - Pearce v Florenca (1976) 135 CLR 507

Pearce v Florenca (1976) 135 CLR 507 is the authority connected to that proposition.

8. A - Attorney-General (NSW) v Trethowan (1931) 44 CLR 395

Attorney-General (NSW) v Trethowan (1931) 44 CLR 395 is the authority connected to

that proposition.

9. A - Attorney-General (WA) v Marquet (2003) 217 CLR 545

Attorney-General (WA) v Marquet (2003) 217 CLR 545 is the authority connected to that

proposition.
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10. A - Sue v Hill (1999) 199 CLR 462

Sue v Hill (1999) 199 CLR 462 is the authority connected to that proposition.

11. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

12. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

13. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

14. A - Marquet

Marquet is the term used in the chapter.

15. A - Trethowan

Trethowan is the term used in the chapter.

16. A - Plenary

Plenary is the term used in the chapter.

17. A - Extraterritorial

Extraterritorial is the term used in the chapter.

18. A - Connection

Connection is the term used in the chapter.

19. A - Australiaact

Australiaact is the term used in the chapter.

20. A - Entrenchment

Entrenchment is the term used in the chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 2 Quiz Answers79  |  CONSTITUTIONAL LAW IN AUSTRALIA

83   |   CONSTITUTIONAL LAW IN AUSTRALIA87   |   CONSTITUTIONAL LAW IN AUSTRALIA



CHAPTER 2 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of Australia Act 1986 (Cth) s 2.

2. Explain the constitutional significance of Australia Act 1986 (Cth) s 6.

3. Explain the constitutional significance of ss 106-107.

4. Explain the constitutional significance of s 109.

5. Explain the constitutional significance of s 128.

6. What is the exam significance of Union Steamship Co of Australia Pty Ltd v King

(1988) 166 CLR 1?

7. What is the exam significance of Pearce v Florenca (1976) 135 CLR 507?

8. What is the exam significance of Attorney-General (NSW) v Trethowan (1931) 44

CLR 395?

9. What is the exam significance of Attorney-General (WA) v Marquet (2003) 217

CLR 545?

10. What is the exam significance of Sue v Hill (1999) 199 CLR 462?

11. What is the recommended constitutional problem-solving sequence?

12. Why is issue spotting especially important in constitutional law?
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13. How should competing High Court reasoning be handled?

14. Why should constitutional provisions be cited precisely?

15. What does it mean to distinguish a case?

16. Define and explain the significance of Connection in this chapter.

17. Define and explain the significance of Australiaact in this chapter.

18. Define and explain the significance of Entrenchment in this chapter.

19. Define and explain the significance of Governor in this chapter.

20. Define and explain the significance of Repugnancy in this chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 2 Short Questions
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ANSWER PAGE

Chapter 2 - Short Answer Models

1. Explain the constitutional significance of Australia Act 1986 (Cth) s 2.

Australia Act 1986 (Cth) s 2: Confirms full State legislative power, including extraterritorial

operation. In a problem, identify whether the provision grants power, limits power, or

supplies a structural rule, then connect it to the relevant authority and facts.

2. Explain the constitutional significance of Australia Act 1986 (Cth) s 6.

Australia Act 1986 (Cth) s 6: Recognises binding manner-and-form requirements

concerning the constitution, powers or procedure of a State Parliament. In a problem,

identify whether the provision grants power, limits power, or supplies a structural rule,

then connect it to the relevant authority and facts.

3. Explain the constitutional significance of ss 106-107.

ss 106-107: Preserve State constitutions and State powers subject to the Commonwealth

Constitution. In a problem, identify whether the provision grants power, limits power, or

supplies a structural rule, then connect it to the relevant authority and facts.

4. Explain the constitutional significance of s 109.

s 109: Provides for Commonwealth law to prevail over inconsistent State law. In a

problem, identify whether the provision grants power, limits power, or supplies a structural

rule, then connect it to the relevant authority and facts.

5. Explain the constitutional significance of s 128.

s 128: Exclusive formal procedure for alteration of the Commonwealth Constitution. In a

problem, identify whether the provision grants power, limits power, or supplies a structural

rule, then connect it to the relevant authority and facts.
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6. What is the exam significance of Union Steamship Co of Australia Pty Ltd v King

(1988) 166 CLR 1?

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1: State Parliaments

have plenary legislative power subject to constitutional limits. Use it by stating the

proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

7. What is the exam significance of Pearce v Florenca (1976) 135 CLR 507?

Pearce v Florenca (1976) 135 CLR 507: A State law with extraterritorial operation

requires a real connection with the enacting State. Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

8. What is the exam significance of Attorney-General (NSW) v Trethowan (1931) 44

CLR 395?

Attorney-General (NSW) v Trethowan (1931) 44 CLR 395: Classic authority enforcing a

referendum-based manner-and-form requirement. Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

9. What is the exam significance of Attorney-General (WA) v Marquet (2003) 217

CLR 545?

Attorney-General (WA) v Marquet (2003) 217 CLR 545: Enforced an absolute-majority

requirement concerning electoral distribution as a manner-and-form requirement. Use it

by stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

10. What is the exam significance of Sue v Hill (1999) 199 CLR 462?

Sue v Hill (1999) 199 CLR 462: Important authority on Australia's constitutional

independence from the United Kingdom. Use it by stating the proposition precisely,

identifying the factual analogy or distinction, and explaining how that affects validity.

11. What is the recommended constitutional problem-solving sequence?
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Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

12. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

13. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

14. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

15. What does it mean to distinguish a case?

Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

16. Define and explain the significance of Connection in this chapter.

Connection: Requirement linking an extraterritorial State law to the State. Connect the

concept to the relevant constitutional text and cases before applying it to facts.

17. Define and explain the significance of Australiaact in this chapter.

Australiaact: 1986 legislation completing major steps in constitutional independence.

Connect the concept to the relevant constitutional text and cases before applying it to

facts.

18. Define and explain the significance of Entrenchment in this chapter.
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Entrenchment: Making repeal or amendment subject to special procedure. Connect the

concept to the relevant constitutional text and cases before applying it to facts.

19. Define and explain the significance of Governor in this chapter.

Governor: The Crown representative within a State. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

20. Define and explain the significance of Repugnancy in this chapter.

Repugnancy: Former Imperial-law doctrine limiting colonial legislation. Connect the

concept to the relevant constitutional text and cases before applying it to facts.
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INTERACTIVE REVISION

Chapter 2 - Across & Down Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 2 Active Crossword

Across / Down Vocabulary Clues

MARQUET - High Court authority enforcing a State manner-and-form requirement.

TRETHOWAN - NSW authority concerning referendum entrenchment.

PLENARY - Description of broad State legislative power.

EXTRATERRITORIAL - Operation of a State law beyond State borders.

CONNECTION - Requirement linking an extraterritorial State law to the State.

AUSTRALIAACT - 1986 legislation completing major steps in constitutional

independence.

ENTRENCHMENT - Making repeal or amendment subject to special procedure.

GOVERNOR - The Crown representative within a State.

REPUGNANCY - Former Imperial-law doctrine limiting colonial legislation.

STATE - A constituent polity of the Australian federation.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 2 - Crossword Answers

MARQUET - High Court authority enforcing a State manner-and-form requirement.

TRETHOWAN - NSW authority concerning referendum entrenchment.

PLENARY - Description of broad State legislative power.

EXTRATERRITORIAL - Operation of a State law beyond State borders.

CONNECTION - Requirement linking an extraterritorial State law to the State.

AUSTRALIAACT - 1986 legislation completing major steps in constitutional

independence.

ENTRENCHMENT - Making repeal or amendment subject to special procedure.

GOVERNOR - The Crown representative within a State.

REPUGNANCY - Former Imperial-law doctrine limiting colonial legislation.

STATE - A constituent polity of the Australian federation.

Open the separate electronic crossword answer page
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2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

Queensland Coastal Protection Act

Queensland enacts a law regulating mining projects in Queensland and in neighbouring

States where pollution may reach Queensland waters. A New South Wales operator

challenges the law.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

Entrenched Voting Reform

A State Act provides that any future repeal of its rural electoral weighting scheme requires

an absolute majority of both Houses. A later Parliament repeals it by ordinary majority.

Advise on validity.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 2 HD Problems
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MODEL ANSWER PAGE

Chapter 2 - HD IRAC Answers

Problem 1: Queensland Coastal Protection Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Constitutional History, the States, State Constitutions and Manner and Form.

RULE / LAW

State Parliaments have plenary legislative power but remain subject to territorial

connection, binding manner-and-form requirements and the Commonwealth Constitution.

Under Australia Act s 6, a validly entrenched procedure concerning the constitution,

powers or procedure of Parliament can bind a later Parliament. Key provisions include

Australia Act 1986 (Cth) s 2, Australia Act 1986 (Cth) s 6, ss 106-107, s 109, s 128. Key

authorities include Union Steamship Co of Australia Pty Ltd v King; Pearce v Florenca;

Attorney-General; Attorney-General; Sue v Hill.

APPLICATION

Identify whether the challenged operation is genuinely connected to the State and

whether the purported entrenchment concerns the constitution, powers or procedure of

Parliament. Compare Pearce, Trethowan and Marquet. A mere policy preference cannot

automatically entrench itself.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: Entrenched Voting Reform

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Constitutional History, the States, State Constitutions and Manner and Form.

RULE / LAW

State Parliaments have plenary legislative power but remain subject to territorial

connection, binding manner-and-form requirements and the Commonwealth Constitution.

Under Australia Act s 6, a validly entrenched procedure concerning the constitution,

powers or procedure of Parliament can bind a later Parliament. Key provisions include

Australia Act 1986 (Cth) s 2, Australia Act 1986 (Cth) s 6, ss 106-107, s 109, s 128. Key

authorities include Union Steamship Co of Australia Pty Ltd v King; Pearce v Florenca;

Attorney-General; Attorney-General; Sue v Hill.

APPLICATION

Identify whether the challenged operation is genuinely connected to the State and

whether the purported entrenchment concerns the constitution, powers or procedure of

Parliament. Compare Pearce, Trethowan and Marquet. A mere policy preference cannot

automatically entrench itself.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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CHAPTER 3. REPRESENTATIVE 
DEMOCRACY, ELECTIONS AND 
PARLIAMENTARY STRUCTURE
representative democracy • franchise • ss 7 and 24 • electoral equality • political parties • s 44 

disqualification

LEARNING OUTCOMES

Explain representative democracy under ss 7 and 24; analyse voting restrictions, 

electoral equality and electoral design; apply ss 9, 15, 41 and 44; and use the 

leading electoral cases to test the constitutional validity of Commonwealth electoral 

legislation.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, paras 1.25, 1.30, 1.35, 1.45, 1.90-1.105 

and 13.60.

AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.
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Democracy in a Constitution that does not contain a 
general right to democracy

The Commonwealth Constitution creates representative institutions, but it does not 

state a general constitutional right to democracy. The democratic character of the 

system must instead be derived from specific text and structure. Two provisions are 

central: s 7, requiring senators for each State to be “directly chosen by the people 

of the State”, and s 24, requiring members of the House of Representatives to be 

“directly chosen by the people of the Commonwealth”. These phrases support 

important limits on Parliament’s freedom to design the electoral system.

The course emphasises that Australia’s constitutional democracy is therefore partly 

textual and partly structural. The Senate represents States rather than population 

equality; the Governor-General retains important formal powers; the Constitution 

does not expressly say that the party commanding confidence in the lower House 

must form government; and there is no express guarantee of “one vote, one value”. 

Students should avoid assuming that political principles familiar from modern 

democracy are automatically constitutional requirements.

Section 41 and the absence of a general express right to 
vote

Section 41 appears at first glance to protect voting rights, but the High Court has 

interpreted it narrowly. In King v Jones (1972) 128 CLR 221, the Court treated the 

section’s reference to an “adult person” by reference to the historical voting age. 

More significantly, Re Pearson; Ex parte Sipka (1983) 152 CLR 254 held that s 41 

did not establish a continuing general federal right to vote. The majority treated it as 

preserving certain State voting rights existing at the time of the early 

Commonwealth franchise.

The practical consequence is important: modern constitutional protection of the 

federal franchise rests primarily on the requirement of direct popular choice in ss 7 

and 24, not on s 41. The Commonwealth Electoral Act 1918 (Cth) remains the 

principal statutory source of federal voting rights, but Parliament’s ability to alter that 

statute is constitutionally constrained when a change becomes inconsistent with the 

constitutional requirement that Parliament be chosen by the people.
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The implied constitutional protection of the franchise: 
Roach and Rowe

Roach v Electoral Commissioner (2007) 233 CLR 162 establishes that Parliament 

cannot disenfranchise electors arbitrarily. A 2006 law removed the vote from all 

prisoners serving a sentence of imprisonment. The High Court held the blanket ban 

invalid because the exclusion was not rationally connected to a sufficiently serious 

basis for temporarily withdrawing participation in the political community. The earlier 

rule excluding prisoners serving sentences of three years or more survived. This 

illustrates that the constitutional protection is qualified, not absolute.

Rowe v Electoral Commissioner (2010) 243 CLR 1 similarly invalidated 

amendments that closed the electoral roll very shortly after writs were issued. The 

practical exclusion of substantial numbers of otherwise qualified electors was 

disproportionate to the administrative benefits relied on. By contrast, Murphy v 

Electoral Commissioner (2016) 261 CLR 28 confirms that not every electoral rule 

burdening participation violates ss 7 and 24.

Exam use: if a problem removes voting rights from an identifiable class — for 

example Tutorial Three’s fictional exclusion of everyone under 25 — the student 

should ask whether the restriction is compatible with the constitutional system of 

direct popular choice. The analysis should identify the justification offered for 

exclusion and compare its rational connection and severity with Roach and Rowe.

Does the Constitution require equal electoral districts?

The answer is not a simple “yes”. In Attorney-General (Cth); Ex rel McKinlay v 

Commonwealth (1975) 135 CLR 1, the High Court rejected the proposition that s 24 

entrenches strict “one vote, one value”. Several judges nevertheless accepted that 

sufficiently extreme malapportionment might eventually become incompatible with 

the requirement that members be chosen by the people.

McGinty v Western Australia (1996) 186 CLR 140 rejected a further challenge to 

substantial rural–metropolitan disparities. The majority emphasised that 

representative democracy can illuminate constitutional text but cannot replace or 

add to it. Yet the judgments again left room for the possibility that gross inequality 

might undermine genuine popular choice. The teaching point is subtle: equality is 
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constitutionally relevant, but exact numerical equality is not itself an 

entrenched rule.

Tutorial Three’s provision allowing the Electoral Commissioner to deviate from 

average electorate size “to any extent” is therefore designed to test degree. 

Students should not mechanically declare any deviation invalid. They must ask 

whether the statutory discretion could produce such extreme disparities that the 

House can no longer fairly be described as directly chosen by the people.

Political parties, ballot design and independent 
candidates

The Constitution barely refers to political parties. Section 15, amended in 1977, now 

requires a casual Senate vacancy to be filled by a person from the same political 

party where relevant. Otherwise, the modern party system is largely a product of 

statute and political practice. This creates a recurring constitutional question: how 

far may Parliament regulate elections in ways that advantage established parties or 

disadvantage independents and minor parties?

McKenzie v Commonwealth (1984) 57 ALR 747 upheld simplified party voting 

procedures. Mulholland v Australian Electoral Commission (2004) 220 CLR 181 

upheld party-registration requirements even though they disadvantaged smaller 

parties, emphasising Parliament’s broad capacity to design electoral machinery. 

Day v Australian Electoral Officer (SA) (2016) 261 CLR 1 likewise upheld Senate 

ballot reforms. Palmer v Australian Electoral Commission (2019) 269 CLR 196 

rejected the claim that indicative two-candidate-preferred counts distorted 

constitutional choice.

The counterpoint is Australian Capital Television Pty Ltd v Commonwealth (1992) 

177 CLR 106. A broadcasting regime restricting political advertising while allocating 

free broadcast time in ways favouring established parties was invalid because it 

burdened the constitutionally protected system of political communication. Langer v 

Commonwealth (1996) 186 CLR 302 shows, however, that Parliament can protect a 

prescribed voting method and that the Constitution does not create an unlimited 

personal right to communicate any voting strategy.

Babet v Commonwealth (2025) 99 ALJR 883 is especially important to this course. 

The challenge concerned a rule preventing a voluntarily deregistered political party 

94  |  CONSTITUTIONAL LAW IN AUSTRALIA

98   |   CONSTITUTIONAL LAW IN AUSTRALIA102   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://www.austlii.edu.au/au/cases/cth/HCA/2025/21.html
https://www.austlii.edu.au/au/cases/cth/high_ct/186clr302.html
https://www.austlii.edu.au/au/cases/cth/high_ct/186clr302.html
https://www.austlii.edu.au/au/cases/cth/high_ct/177clr106.html
https://www.austlii.edu.au/au/cases/cth/high_ct/177clr106.html
https://www.austlii.edu.au/au/cases/cth/high_ct/269clr196.html
https://www.austlii.edu.au/au/cases/cth/high_ct/261clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/220clr181.html
https://www.austlii.edu.au/au/cases/cth/HCA/1984/75.html
https://www.legislation.gov.au/C2004Q00685/latest/text


CONSTITUTIONAL LAW IN AUSTRALIA

36   |   CONSTITUTIONAL LAW IN AUSTRALIA

from immediately re-registering before the next federal election. The case engages 

both direct popular choice under ss 7 and 24 and the implied freedom of political 

communication. The judgments illustrate the continuing judicial debate about 

transparency, political-party regulation, electoral choice and proportionality. 

Students should use Babet as a bridge between this chapter and the later implied-

freedom chapter.

Section 44: who may be chosen and sit in Parliament?

Representative democracy also depends on candidate eligibility. Section 44 

contains five disqualification categories. They are not interchangeable and must be 

analysed paragraph by paragraph.

Under s 44(i), a person is disqualified if they acknowledge allegiance, obedience or 

adherence to a foreign power, or are a subject or citizen of a foreign power (or 

entitled to its rights or privileges). Crittenden v Anderson (unreported, 23 August 

1950, Fullagar J) and Nile v Wood (1988) 167 CLR 133 show that ordinary political 

or religious associations do not automatically amount to foreign allegiance. Dual 

citizenship is more significant. Sykes v Cleary (No 2) (1992) 176 CLR 77 required 

candidates to take reasonable steps to divest foreign citizenship. Sue v Hill (1999) 

199 CLR 462 treated the United Kingdom as a foreign power. Re Canavan (2017) 

263 CLR 284 disqualified several parliamentarians despite their lack of awareness 

of foreign citizenship, while Re Gallagher (2018) 263 CLR 460 recognised that a 

candidate may not be disqualified where foreign law makes renunciation effectively 

impossible despite reasonable efforts.

Section 44(ii) concerns persons convicted and under sentence or subject to 

sentence for an offence punishable by imprisonment for one year or longer; Re 

Culleton (No 2) (2017) 340 ALR 55 illustrates its strict operation. Section 44(iii) 

disqualifies an undischarged bankrupt or insolvent. Section 44(iv) concerns an 

“office of profit under the Crown”; Sykes v Cleary held that a public school teacher 

on leave without pay remained disqualified, while Re Nash (No 2) (2017) 263 CLR 

443 and Re Lambie (2018) 263 CLR 261 illustrate the boundaries of the concept. 

Section 44(v) concerns direct or indirect pecuniary interests in agreements with the 

Commonwealth Public Service. Re Webster (1975) 132 CLR 270 took a narrower 

approach, while Re Day (No 2) (2017) 263 CLR 201 adopted a stricter modern 

interpretation.
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Questions about disqualification are ordinarily determined through the 

parliamentary referral/Court of Disputed Returns system. Alley v Gillespie (2018) 

264 CLR 328 is important for understanding the limits of common-informer 

proceedings and the constitutional machinery in ss 46–47. Tutorial Three’s “foreign 

corporations” allegation is deliberately insufficient by itself: a political commitment to 

industries with foreign ownership is not the same thing as allegiance to a foreign 

power. By contrast, accidental dual citizenship directly engages s 44(i), subject to 

the reasonable-steps doctrine.

How to analyse electoral-validity problems

Start with the exact constitutional text: usually ss 7, 24, 41 or 44. Ask what the law 

actually does to political choice, participation or candidacy. Then identify the judicial 

test from the relevant line of authority. Do not simply invoke “democracy” at a high 

level. The High Court repeatedly insists that representative-government concepts 

illuminate the text; they do not replace it. A strong answer therefore shows precisely 

how the impugned law changes the constitutional process of choosing 

representatives and why the decided cases support or distinguish that result.

Direct choice: the constitutional text that does the 
democratic work

The most important democratic words are not a broad declaration of a right to vote. 

They are the requirements that senators and members of the House be “directly 

chosen by the people” in s 7 and s 24. These provisions do several jobs. They 

support the qualified constitutional protection of the franchise, constrain extreme 

electoral manipulation, provide part of the textual foundation for the implied freedom 

of political communication, and require a genuine popular choice rather than 

appointment by government or some intermediary body.

The doctrine is deliberately limited. Attorney-General (Cth) ex rel McKinlay v 

Commonwealth (1975) 135 CLR 1 rejected a rigid constitutional rule of “one vote, 

one value”. McGinty v Western Australia (1996) 186 CLR 140 likewise refused to 

constitutionalise perfect equality of electoral districts. But several judges accepted 

that disparities could become so extreme that the system ceased to be one of 

choice by the people. Tutorial Three’s Electoral Reform Act therefore requires 

students to argue by degree: an unlimited discretion to depart from average 

electorate size is much more constitutionally vulnerable than ordinary redistribution 
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tolerances because gross malapportionment can undermine the constitutional 

character of popular choice.

The age-25 franchise restriction in Tutorial Three should be analysed through 

Roach v Electoral Commissioner (2007) 233 CLR 162 and Rowe v Electoral 

Commissioner (2010) 243 CLR 1. Those cases do not create an unrestricted 

personal right to vote. They recognise that universal adult citizen franchise has 

become a constitutional characteristic of the system established by ss 7 and 24, so 

substantial exclusions require a rational and proportionate justification compatible 

with representative government. A blanket exclusion of all voters under 25 would 

remove a large class of adult citizens for reasons unrelated to serious offending or 

electoral administration and would therefore face a powerful constitutional 

objection.

Section 44: read every paragraph separately

Section 44 is not one rule. It contains separate disqualifications and students must 

identify the exact paragraph. Under s 44(i), a person is disqualified if under 

allegiance, obedience or adherence to a foreign power, or if a subject/citizen of a 

foreign power or entitled to its rights or privileges. Sykes v Cleary (No 2) (1992) 176 

CLR 77, Re Canavan (2017) 263 CLR 284 and Re Gallagher (2018) 263 CLR 460 

explain the “reasonable steps” qualification and the effect of foreign citizenship law. 

Sue v Hill (1999) 199 CLR 462 matters because the United Kingdom can be a 

foreign power for this purpose.

The “allegiance” limb should not be confused with political sympathy, commercial 

policy or rhetoric. Crittenden v Anderson (unreported, Fullagar J, 23 August 1950) 

rejected an attempt to treat Roman Catholic religious allegiance as foreign political 

allegiance, while Nile v Wood (1988) 167 CLR 133 shows that protest activity is not 

enough without facts establishing acknowledgment of allegiance to a foreign power. 

This directly assists Tutorial Three: saying that a government will support a mining 

sector containing foreign-owned companies is not remotely the same as being 

under allegiance to a foreign power.

Other paragraphs matter in other problems. Section 44(ii) deals with certain criminal 

convictions and sentences: Re Culleton (No 2) (2017) 263 CLR 176. Section 44(iii) 

concerns undischarged bankruptcy or insolvency. Section 44(iv) concerns an “office 

of profit under the Crown”; Sykes v Cleary and Re Nash (No 2) (2017) 263 CLR 443 
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illustrate its breadth, while Re Lambie (2018) 263 CLR 261 shows that not every 

public position is caught. Section 44(v) concerns direct or indirect pecuniary 

interests in agreements with the Commonwealth public service; compare the older 

approach in Re Webster (1975) 132 CLR 270 with Re Day (No 2) (2017) 263 CLR 

201.

How section 44 disputes reach the courts

Students must separate substantive disqualification from procedure for 

determination. Parliament can refer qualification questions to the High Court sitting 

as the Court of Disputed Returns under the relevant electoral legislation. Section 46 

also contemplates common-informer consequences, but Alley v Gillespie (2018) 

264 CLR 328 demonstrates that a common-informer proceeding cannot simply be 

used to obtain the equivalent of a direct judicial determination of a qualification 

question where the constitutional/statutory scheme assigns that question 

elsewhere. Tutorial Three therefore requires both a s 44 analysis and attention to 

the procedural route by which the issue can be adjudicated.

Political parties and the constitutional idea of choice

The Constitution barely mentions parties, although the modern system is organised 

around them. Section 15, amended in 1977, now recognises party affiliation when 

filling casual Senate vacancies. Electoral legislation can regulate party registration 

and ballot design, but it cannot destroy the constitutional requirement of direct 

popular choice. Mulholland v Australian Electoral Commission (2004) 220 CLR 181, 

Day v Australian Electoral Officer (SA) (2016) 261 CLR 1 and Palmer v Australian 

Electoral Commission (2019) 269 CLR 196 show the substantial regulatory room 

Parliament has. Australian Capital Television Pty Ltd v Commonwealth (1992) 177 

CLR 106 demonstrates the other side: electoral regulation favouring established 

parties can impermissibly burden political communication.

Babet v Commonwealth (2025) 99 ALJR 883 brings these themes together. It 

concerns party registration, direct choice and the implied freedom. The important 

study lesson is not simply the outcome. It is that electoral-law challenges often 

require students to run two distinct constitutional pathways: ss 7/24 direct-

choice analysis and implied-freedom analysis. They overlap in democratic purpose 

but are not the same legal test.
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Representative democracy is derived from text, not an 
abstract political ideal

Australian constitutional law recognises representative government, but the High 

Court does not treat "democracy" as an unlimited free-standing constitutional 

principle. The legal foundation lies principally in the text and structure of the 

Constitution. Section 7 requires Senators to be directly chosen by the people of 

each State. Section 24 requires the House of Representatives to be composed of 

members directly chosen by the people of the Commonwealth. Those provisions 

support important implications, but the Court repeatedly insists that implications 

must be anchored in the constitutional text and structure.

This is why McGinty v Western Australia (1996) 186 CLR 140 matters. The Court 

rejected an argument that a general doctrine of representative democracy required 

strict equality of electoral districts. The Constitution can be illuminated by 

democratic ideas, but those ideas do not add words that are not there. Students 

should therefore use democracy as a way of understanding provisions such as ss 7 

and 24, not as a substitute for those provisions.

Section 41 and why the Constitution does not contain a 
simple general right to vote

Section 41 appears to protect voting rights, but its modern operation is narrow. King 

v Jones (1972) 128 CLR 221 and Re Pearson; Ex parte Sipka (1983) 152 CLR 254 

show why. The provision was not interpreted as a continuing broad guarantee that 

every adult with a State vote automatically has a federal vote. The modern federal 

franchise is largely statutory, principally under the Commonwealth Electoral Act 

1918 (Cth), subject to constitutional constraints derived from ss 7 and 24.

That distinction matters in exams. Do not begin a voting-rights problem by asserting 

"s 41 guarantees the right to vote". Begin with the statutory franchise and then ask 

whether a restriction is compatible with the constitutional requirement that 

Parliament be directly chosen by the people. The leading modern cases are Roach 

and Rowe, not s 41 alone.
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Roach: why the franchise now has constitutional 
protection

Roach v Electoral Commissioner (2007) 233 CLR 162 concerned a blanket 

legislative disqualification of prisoners from voting. The High Court held that the 

Constitution protects a substantial constitutional franchise because a Parliament 

cannot be described as directly chosen by the people if the legislature can remove 

voting rights without adequate justification. The protection is qualified rather than 

absolute. Serious offending can justify some disenfranchisement, but the restriction 

must maintain a rational relationship with representative government.

The case teaches two important points. First, the constitutional protection comes 

from s 7 and s 24, not a free-standing personal right to vote. Second, context and 

degree matter. A law excluding every prisoner, including those serving short 

sentences for relatively minor offences, was too broad. The constitutional inquiry is 

therefore connected to whether the exclusion is compatible with the system of 

representative government the Constitution requires.

STUDENT METHOD

In a franchise problem, ask: Who is excluded? Why? For how long? How 

closely does the exclusion relate to a constitutionally legitimate 

understanding of membership in the political community?

Rowe and Murphy: practical burdens on voting

Rowe v Electoral Commissioner (2010) 243 CLR 1 invalidated amendments that 

substantially shortened the period for enrolment and transfer after election writs 

were issued. The Court focused on the practical effect of the law: significant 

numbers of otherwise eligible people would be prevented from participating. The 

burden was not justified by the administrative benefits relied upon.

Murphy v Electoral Commissioner (2016) 261 CLR 28 shows the limit of the 

doctrine. Not every rule that makes participation less convenient is unconstitutional. 

The Court upheld the challenged suspension period. Together the cases teach that 

ss 7 and 24 protect the constitutional system of choice, but they do not 

constitutionalise every preferred electoral procedure.
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Students should therefore avoid turning Rowe into a broad rule that electoral laws 

must maximise participation at all times. The question is whether the practical 

burden crosses the constitutional line identified by direct popular choice.

Equality of voting power: McKinlay and McGinty

Attorney-General (Cth) ex rel McKinlay v Commonwealth (1975) 135 CLR 1 

rejected a strict requirement of "one vote, one value" under s 24. The words 

"directly chosen by the people" require popular election but do not necessarily 

require mathematically equal electorates. Several judgments nevertheless accepted 

that extreme malapportionment could eventually become inconsistent with genuine 

popular choice.

McGinty v Western Australia (1996) 186 CLR 140 similarly rejected a general 

implication requiring equality of voting power. The case is valuable because it 

demonstrates the High Court's caution about abstract democratic implications. The 

Constitution permits Parliament significant room to design electoral systems, 

subject to textual limits.

In a problem involving unequal electorates, the issue is therefore not whether the 

system is perfectly equal. The issue is whether the inequality is so substantial that 

the legislature can no longer plausibly be described as directly chosen by the 

people.

Parliamentary control of electoral design

The Constitution gives Parliament considerable authority over the mechanics of 

elections. Section 9 permits Parliament to prescribe the method of choosing 

Senators, subject to uniformity among the States. Other provisions permit 

legislation on electoral matters. This means the Court often distinguishes between 

legitimate electoral design and a law that destroys or impermissibly distorts direct 

choice.

McKenzie v Commonwealth (1984) 57 ALR 747, Mulholland v Australian Electoral 

Commission (2004) 220 CLR 181 and Day v Australian Electoral Officer for the 

State of South Australia (2016) 261 CLR 1 show the breadth of legislative choice. 

Simplified voting, party registration rules and Senate ballot reforms can 

disadvantage particular candidates or parties without necessarily violating the 

Constitution. The existence of political disadvantage is not enough. The student 
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must identify a constitutional impairment of direct choice or another constitutional 

limitation.

Political parties: constitutionally influential, textually 
marginal

Political parties dominate modern parliamentary government, yet the original 

constitutional text barely recognised them. Section 15 was amended in 1977 so that 

a casual Senate vacancy is ordinarily filled by a person from the same political party 

as the departing Senator. The amendment responded to events surrounding the 

1975 constitutional crisis and shows how formal constitutional change can 

recognise political practices that had become central to representative government.

Party systems also shape electoral legislation. Australian Capital Television Pty Ltd 

v Commonwealth (1992) 177 CLR 106 invalidated a broadcasting regime that 

burdened political communication and operated in a way that advantaged 

established political parties. Mulholland v Australian Electoral Commission (2004) 

220 CLR 181 reached a different result for party-registration rules. The contrast 

teaches that the Court does not constitutionalise political equality among parties, 

but it does examine whether legislation impermissibly burdens the constitutional 

system of political choice and communication.

Langer and the distinction between voter choice and 
preferred voting strategy

Langer v Commonwealth (1996) 186 CLR 302 concerned restrictions on 

encouraging voters to use a voting method inconsistent with the prescribed system. 

The majority upheld the law. The case is important because it rejects the idea that s 

24 creates a personal constitutional entitlement to use any preferred voting 

strategy. Parliament may prescribe a voting system provided the system remains 

consistent with direct popular choice.

This reasoning is useful whenever a problem attacks detailed voting rules. Ask 

whether the law merely regulates the method by which a valid democratic choice is 

recorded, or whether it effectively denies or manipulates the constitutional choice 

itself. The Constitution protects the system of choice, not every individual 

preference about electoral mechanics.
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Palmer and administrative practices around elections

Palmer v Australian Electoral Commission (2019) 269 CLR 196 challenged the 

publication of indicative two-candidate-preferred counts before polls had closed 

elsewhere. The High Court rejected the claim that the practice distorted the 

constitutional character of the election. The case reminds students that not every 

government action connected with elections is a constitutional interference. The 

relevant question remains whether direct and popular choice is impaired.

This is a useful exam discipline. Identify the mechanism by which the alleged 

distortion is said to affect voter choice. Mere political concern, strategic 

disadvantage or suspicion of influence does not establish constitutional invalidity.

Babet and contemporary electoral regulation

Babet v Commonwealth (2025) 99 ALJR 883 examines modern political-party 

regulation and its relationship with direct popular choice and the implied freedom of 

political communication. The challenge concerned restrictions on the re-registration 

of a voluntarily deregistered political party before the next federal election. The case 

illustrates the contemporary emphasis on electoral transparency and the connection 

between party identification, disclosure obligations and voter information.

For study purposes, Babet should be read beside the earlier electoral cases. It is 

not a completely separate doctrine. It asks familiar questions in a modern regulatory 

setting: what burden does the law impose, what constitutional system is protected 

by ss 7 and 24, and how does the law's transparency purpose relate to voter 

choice? The case also demonstrates how an electoral law may raise both direct-

choice arguments and implied-freedom arguments, which must be analysed 

separately.

Section 44: eligibility is a constitutional rule, not merely 
an electoral technicality

Section 44 disqualifies certain persons from being chosen or sitting as Senators or 

members of the House of Representatives. The paragraphs cover different 

problems and must be analysed separately. Section 44(i) concerns allegiance to a 

foreign power and foreign citizenship. Section 44(ii) concerns treason and specified 

convictions or sentences. Section 44(iii) concerns undischarged bankruptcy or 

insolvency. Section 44(iv) concerns offices of profit under the Crown. Section 44(v) 
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concerns direct or indirect pecuniary interests in agreements with the 

Commonwealth Public Service, subject to the constitutional exception.

A frequent exam error is to cite "s 44" generally. Instead identify the exact 

paragraph. The legal test and authorities differ dramatically between foreign 

citizenship, criminal conviction, public office and pecuniary interests.

Section 44(i): foreign citizenship and reasonable steps

Sykes v Cleary (No 2) (1992) 176 CLR 77 established the importance of taking 

reasonable steps to renounce foreign citizenship. Sue v Hill (1999) 199 CLR 462 

confirmed the United Kingdom could be a foreign power for the provision. Re 

Canavan (2017) 263 CLR 284 demonstrated the provision's strict operation during 

the 2017 citizenship crisis: lack of knowledge of foreign citizenship did not 

automatically prevent disqualification.

Re Gallagher (2018) 263 CLR 460 refined the reasonable-steps principle. Where 

foreign law makes renunciation effectively impossible despite all reasonable efforts, 

the constitutional analysis may differ. The lesson is that the candidate's subjective 

ignorance is not the central test. Students must examine legal status under foreign 

law and the practical steps available before nomination.

Sections 44(ii), (iv) and (v)

Re Culleton (No 2) (2017) 263 CLR 176 illustrates s 44(ii) and the importance of the 

candidate's criminal status at the relevant time. Sykes v Cleary (No 2) (1992) 176 

CLR 77, Re Nash (No 2) (2017) 263 CLR 443 and Re Lambie (2018) 263 CLR 261 

help explain s 44(iv) and offices of profit under the Crown. Re Day (No 2) (2017) 

263 CLR 201 is the leading modern authority on s 44(v) and indirect pecuniary 

interests.

These cases should not be treated as one citizenship doctrine. Each paragraph 

protects a different concern: foreign allegiance, criminal status, financial 

independence, independence from executive office and conflicts arising from 

Commonwealth agreements. That is why exact paragraph-level citation matters.

How eligibility disputes reach the courts

The Constitution and electoral legislation create particular procedures for disputed 

returns and qualifications. Alley v Gillespie (2018) 264 CLR 328 demonstrates that 
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procedural routes matter. A person cannot always obtain a merits determination of 

parliamentary qualification through any proceeding they choose. In an exam, if the 

facts ask whether the High Court can intervene, identify the jurisdictional path rather 

than assuming that a constitutional issue automatically produces original jurisdiction 

in the form the claimant wants.

Tutorial masterclass: the Last Generation electoral law

The hypothetical law allowing unlimited deviation from average electorate size 

should trigger s 24 and the McKinlay/McGinty line. The constitutional issue is not 

simply inequality; it is whether the discretion could produce disparities so extreme 

that the House is no longer directly chosen by the people. The absence of a 

numerical constitutional rule does not mean unlimited malapportionment is 

necessarily valid.

The rule excluding all voters under 25 raises Roach and Rowe. It removes an entire 

adult age group from the franchise. The government would need to explain how that 

exclusion is compatible with the constitutional requirement of popular choice. The 

breadth and arbitrariness of the exclusion are central to the analysis.

The foreign-allegiance problem involving the Prime Minister requires much more 

precision. Political sympathy with foreign-owned mining companies is not the same 

thing as acknowledging allegiance, obedience or adherence to a foreign power. If 

the facts instead establish dual citizenship by birth, s 44(i) and the reasonable-steps 

cases become directly relevant. The tutorial is therefore teaching students to 

distinguish political rhetoric from the legal status and conduct required by the 

constitutional provision.

Chapter 3 synthesis

Representative democracy in Australia is constitutionally protected through 

particular provisions and structural implications rather than a broad written 

democratic-rights clause. Sections 7 and 24 protect direct popular choice. The 

protection can invalidate unjustified exclusions from the franchise, yet Parliament 

retains wide authority over electoral design. Equality of voting power is relevant but 

not constitutionally absolute. Political parties matter enormously in practice but only 

selectively in the text. Eligibility under s 44 is exacting and paragraph-specific.
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For exam purposes, the method is: identify the electoral rule; identify the precise 

constitutional provision; state the controlling authority; describe the practical burden 

on direct choice or qualification; distinguish legitimate electoral regulation from 

constitutional impairment; and keep any implied-freedom analysis separate. That 

method turns an apparently political dispute into a legal constitutional problem.

TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 3. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 3 - REVISION & SUMMARY
Representative Democracy, Elections and Parliamentary Structure

PLAIN-ENGLISH SUMMARY

Representative democracy in Australia is constitutionally protected through
particular provisions and structural implications rather than a broad written
democratic-rights clause. Sections 7 and 24 protect direct popular choice. The
protection can invalidate unjustified exclusions from the franchise, yet
Parliament retains wide authority over electoral design. Equality of voting
power is relevant but not constitutionally absolute. Political parties matter
enormously in practice but only selectively in the text. Eligibility under s 44 is
exacting and paragraph-specific. For exam purposes, the method is: identify
the electoral rule; identify the precise constitutional provision; state the
controlling authority; describe the practical burden on direct choice or
qualification; distinguish legitimate electoral regulation from constitutional
impairment; and keep any implied-freedom analysis separate. That method
turns an apparently political dispute into a legal constitutional problem.

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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FREQUENTLY ASKED QUESTIONS
Chapter 3 - Representative Democracy, Elections and Parliamentary Structure

What is the constitutional foundation of representative democracy?

Sections 7 and 24 require the Senate and House of Representatives to be
directly chosen by the people. These textual requirements support constitutional
limits on laws that substantially impair the system of representative government.

Does the Constitution guarantee every adult a vote in express words?

No. Section 41 has a limited historical operation and is not a general modern
franchise guarantee. The modern constitutional protection of voting derives
principally from ss 7 and 24 as interpreted in cases such as Roach and Rowe.

What did Roach establish?

Roach held that the constitutional requirement of direct popular choice limits
Parliament's power to disenfranchise electors. A blanket ban on prisoner voting
was invalid, although proportionate exclusions for serious offending may be
constitutionally permissible.
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FREQUENTLY ASKED QUESTIONS
Chapter 3 - continued

Does one vote have to have exactly equal value?

Not in an absolute mathematical sense. McKinlay and McGinty rejected a strict
constitutional rule of exact electoral equality, although ss 7 and 24 and
representative-government principles constrain extreme distortions of popular
choice.

Why is s 44 analysed paragraph by paragraph?

Because each paragraph creates a distinct constitutional disqualification: foreign
allegiance or citizenship, conviction for specified offences, bankruptcy, office of
profit under the Crown, and certain pecuniary interests. A strong answer
identifies the exact paragraph and its specific authorities.

How do electoral regulation and the implied freedom interact?

A law may satisfy the constitutional rules about elections yet still burden political
communication. Analyse direct-choice and eligibility issues first, then conduct a
separate implied-freedom analysis where political communication is burdened.
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CHAPTER 3 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Senators must

be directly chosen by the people of each State.

s 7

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Members of the

House of Representatives must be directly chosen by the people of the

Commonwealth.

s 24

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Historical

protection concerning State voting rights; not a general modern federal franchise

guarantee.

s 41

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with:

Disqualifications from membership of Parliament.

s 44

s 109

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which constitutional provision is most directly associated with: Territories

power; relevant to territorial representation.

s 122

s 109

s 128

s 92

6. Which constitutional provision is most directly associated with: Referendum

process reinforces the constitutional role of the people.

s 128

s 109

s 51(xx)

s 92

7. Which case is used in this chapter for the following proposition: Narrow

interpretation of s 41 in the context of voting age.

King v Jones (1972) 128 CLR 221

Re Pearson; Ex parte Sipka (1983) 152 CLR 254

Roach v Electoral Commissioner (2007) 233 CLR 162

Rowe v Electoral Commissioner (2010) 243 CLR 1

8. Which case is used in this chapter for the following proposition: Held s 41 did

not create a continuing general federal right to vote.

Re Pearson; Ex parte Sipka (1983) 152 CLR 254

King v Jones (1972) 128 CLR 221

Roach v Electoral Commissioner (2007) 233 CLR 162

Rowe v Electoral Commissioner (2010) 243 CLR 1

9. Which case is used in this chapter for the following proposition: Invalidated

blanket prisoner disenfranchisement; ss 7 and 24 impose a constitutional limit on

removing the franchise.

Roach v Electoral Commissioner (2007) 233 CLR 162

King v Jones (1972) 128 CLR 221

Re Pearson; Ex parte Sipka (1983) 152 CLR 254

Rowe v Electoral Commissioner (2010) 243 CLR 1

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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10. Which case is used in this chapter for the following proposition: Invalidated

early closure of electoral rolls because of its disproportionate burden on direct

popular choice.

Rowe v Electoral Commissioner (2010) 243 CLR 1

King v Jones (1972) 128 CLR 221

Re Pearson; Ex parte Sipka (1983) 152 CLR 254

Roach v Electoral Commissioner (2007) 233 CLR 162

11. Which case is used in this chapter for the following proposition: Rejected a

strict constitutional requirement of one vote, one value.

Attorney-General (Cth) ex rel McKinlay v Commonwealth (1975) 135 CLR 1

King v Jones (1972) 128 CLR 221

Re Pearson; Ex parte Sipka (1983) 152 CLR 254

Roach v Electoral Commissioner (2007) 233 CLR 162

12. Which case is used in this chapter for the following proposition: Considered

party-registration and ballot-paper rules under representative-government

principles.

Mulholland v Australian Electoral Commission (2004) 220 CLR 181

King v Jones (1972) 128 CLR 221

Re Pearson; Ex parte Sipka (1983) 152 CLR 254

Roach v Electoral Commissioner (2007) 233 CLR 162

13. Which case is used in this chapter for the following proposition: Contemporary

authority concerning electoral restrictions, party registration and representative

government.

Babet v Commonwealth; Palmer v Commonwealth (2025) 99 ALJR 883

King v Jones (1972) 128 CLR 221

Re Pearson; Ex parte Sipka (1983) 152 CLR 254

Roach v Electoral Commissioner (2007) 233 CLR 162

14. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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15. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

16. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

Use it only in the conclusion

17. Which term best matches this description: Case protecting the constitutional

minimum franchise against blanket prisoner disenfranchisement.

Roach

Federalism

Judicial power

Appropriation

18. Which term best matches this description: Case invalidating early electoral-roll

closure.

Rowe

Federalism

Judicial power

Appropriation

19. Which term best matches this description: The right or entitlement to vote.

Franchise

Federalism

Judicial power

Appropriation

20. Which term best matches this description: Political principle central to ss 7 and

24.

Representation

Federalism

Judicial power

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 
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Appropriation4. 
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ANSWER PAGE

Chapter 3 - Quiz Answers

1. A - s 7

s 7 is the provision linked to this rule in this chapter.

2. A - s 24

s 24 is the provision linked to this rule in this chapter.

3. A - s 41

s 41 is the provision linked to this rule in this chapter.

4. A - s 44

s 44 is the provision linked to this rule in this chapter.

5. A - s 122

s 122 is the provision linked to this rule in this chapter.

6. A - s 128

s 128 is the provision linked to this rule in this chapter.

7. A - King v Jones (1972) 128 CLR 221

King v Jones (1972) 128 CLR 221 is the authority connected to that proposition.

8. A - Re Pearson; Ex parte Sipka (1983) 152 CLR 254

Re Pearson; Ex parte Sipka (1983) 152 CLR 254 is the authority connected to that

proposition.

9. A - Roach v Electoral Commissioner (2007) 233 CLR 162

Roach v Electoral Commissioner (2007) 233 CLR 162 is the authority connected to that

proposition.
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10. A - Rowe v Electoral Commissioner (2010) 243 CLR 1

Rowe v Electoral Commissioner (2010) 243 CLR 1 is the authority connected to that

proposition.

11. A - Attorney-General (Cth) ex rel McKinlay v Commonwealth (1975) 135 CLR 1

Attorney-General (Cth) ex rel McKinlay v Commonwealth (1975) 135 CLR 1 is the

authority connected to that proposition.

12. A - Mulholland v Australian Electoral Commission (2004) 220 CLR 181

Mulholland v Australian Electoral Commission (2004) 220 CLR 181 is the authority

connected to that proposition.

13. A - Babet v Commonwealth; Palmer v Commonwealth (2025) 99 ALJR 883

Babet v Commonwealth; Palmer v Commonwealth (2025) 99 ALJR 883 is the authority

connected to that proposition.

14. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

15. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

16. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

17. A - Roach

Roach is the term used in the chapter.

18. A - Rowe

Rowe is the term used in the chapter.

19. A - Franchise

Franchise is the term used in the chapter.
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20. A - Representation

Representation is the term used in the chapter.
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CHAPTER 3 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of s 7.

2. Explain the constitutional significance of s 24.

3. Explain the constitutional significance of s 41.

4. Explain the constitutional significance of s 44.

5. Explain the constitutional significance of s 122.

6. Explain the constitutional significance of s 128.

7. What is the exam significance of King v Jones (1972) 128 CLR 221?

8. What is the exam significance of Re Pearson; Ex parte Sipka (1983) 152 CLR

254?

9. What is the exam significance of Roach v Electoral Commissioner (2007) 233

CLR 162?

10. What is the exam significance of Rowe v Electoral Commissioner (2010) 243

CLR 1?

11. What is the exam significance of Attorney-General (Cth) ex rel McKinlay v

Commonwealth (1975) 135 CLR 1?
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12. What is the exam significance of Mulholland v Australian Electoral Commission

(2004) 220 CLR 181?

13. What is the exam significance of Babet v Commonwealth; Palmer v

Commonwealth (2025) 99 ALJR 883?

14. What is the recommended constitutional problem-solving sequence?

15. Why is issue spotting especially important in constitutional law?

16. How should competing High Court reasoning be handled?

17. Why should constitutional provisions be cited precisely?

18. What does it mean to distinguish a case?

19. Define and explain the significance of Senate in this chapter.

20. Define and explain the significance of Electorate in this chapter.
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ANSWER PAGE

Chapter 3 - Short Answer Models

1. Explain the constitutional significance of s 7.

s 7: Senators must be directly chosen by the people of each State. In a problem, identify

whether the provision grants power, limits power, or supplies a structural rule, then

connect it to the relevant authority and facts.

2. Explain the constitutional significance of s 24.

s 24: Members of the House of Representatives must be directly chosen by the people of

the Commonwealth. In a problem, identify whether the provision grants power, limits

power, or supplies a structural rule, then connect it to the relevant authority and facts.

3. Explain the constitutional significance of s 41.

s 41: Historical protection concerning State voting rights; not a general modern federal

franchise guarantee. In a problem, identify whether the provision grants power, limits

power, or supplies a structural rule, then connect it to the relevant authority and facts.

4. Explain the constitutional significance of s 44.

s 44: Disqualifications from membership of Parliament. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

5. Explain the constitutional significance of s 122.

s 122: Territories power; relevant to territorial representation. In a problem, identify

whether the provision grants power, limits power, or supplies a structural rule, then

connect it to the relevant authority and facts.

6. Explain the constitutional significance of s 128.
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s 128: Referendum process reinforces the constitutional role of the people. In a problem,

identify whether the provision grants power, limits power, or supplies a structural rule,

then connect it to the relevant authority and facts.

7. What is the exam significance of King v Jones (1972) 128 CLR 221?

King v Jones (1972) 128 CLR 221: Narrow interpretation of s 41 in the context of voting

age. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

8. What is the exam significance of Re Pearson; Ex parte Sipka (1983) 152 CLR

254?

Re Pearson; Ex parte Sipka (1983) 152 CLR 254: Held s 41 did not create a continuing

general federal right to vote. Use it by stating the proposition precisely, identifying the

factual analogy or distinction, and explaining how that affects validity.

9. What is the exam significance of Roach v Electoral Commissioner (2007) 233

CLR 162?

Roach v Electoral Commissioner (2007) 233 CLR 162: Invalidated blanket prisoner

disenfranchisement; ss 7 and 24 impose a constitutional limit on removing the franchise.

Use it by stating the proposition precisely, identifying the factual analogy or distinction,

and explaining how that affects validity.

10. What is the exam significance of Rowe v Electoral Commissioner (2010) 243

CLR 1?

Rowe v Electoral Commissioner (2010) 243 CLR 1: Invalidated early closure of electoral

rolls because of its disproportionate burden on direct popular choice. Use it by stating the

proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

11. What is the exam significance of Attorney-General (Cth) ex rel McKinlay v

Commonwealth (1975) 135 CLR 1?

Attorney-General (Cth) ex rel McKinlay v Commonwealth (1975) 135 CLR 1: Rejected a

strict constitutional requirement of one vote, one value. Use it by stating the proposition
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precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

12. What is the exam significance of Mulholland v Australian Electoral Commission

(2004) 220 CLR 181?

Mulholland v Australian Electoral Commission (2004) 220 CLR 181: Considered party-

registration and ballot-paper rules under representative-government principles. Use it by

stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

13. What is the exam significance of Babet v Commonwealth; Palmer v

Commonwealth (2025) 99 ALJR 883?

Babet v Commonwealth; Palmer v Commonwealth (2025) 99 ALJR 883: Contemporary

authority concerning electoral restrictions, party registration and representative

government. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

14. What is the recommended constitutional problem-solving sequence?

Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

15. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

16. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

17. Why should constitutional provisions be cited precisely?
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The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

18. What does it mean to distinguish a case?

Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

19. Define and explain the significance of Senate in this chapter.

Senate: Upper House constituted under s 7. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

20. Define and explain the significance of Electorate in this chapter.

Electorate: Geographic or political body of voters. Connect the concept to the relevant

constitutional text and cases before applying it to facts.
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INTERACTIVE REVISION

Chapter 3 - Across & Down Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 3 Active Crossword

Across / Down Vocabulary Clues

ROACH - Case protecting the constitutional minimum franchise against blanket prisoner

disenfranchisement.

ROWE - Case invalidating early electoral-roll closure.

FRANCHISE - The right or entitlement to vote.

REPRESENTATION - Political principle central to ss 7 and 24.

DIRECTCHOICE - Constitutional requirement found in ss 7 and 24.

BALLOT - Instrument on which voters record electoral choice.

BABEТ - 2025 case central to the course case study.

SENATE - Upper House constituted under s 7.

ELECTORATE - Geographic or political body of voters.

DEMOCRACY - Government based on popular political participation and representation.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 3 - Crossword Answers

ROACH - Case protecting the constitutional minimum franchise against blanket prisoner

disenfranchisement.

ROWE - Case invalidating early electoral-roll closure.

FRANCHISE - The right or entitlement to vote.

REPRESENTATION - Political principle central to ss 7 and 24.

DIRECTCHOICE - Constitutional requirement found in ss 7 and 24.

BALLOT - Instrument on which voters record electoral choice.

BABEТ - 2025 case central to the course case study.

SENATE - Upper House constituted under s 7.

ELECTORATE - Geographic or political body of voters.

DEMOCRACY - Government based on popular political participation and representation.

Open the separate electronic crossword answer page

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

Independent Candidate Ballot Act

The Commonwealth places party logos beside registered-party candidates but prohibits

any equivalent identifying description for independents. An independent candidate

challenges the law.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

Late Enrolment Ban

Parliament closes the electoral roll immediately upon the issue of writs and estimates that

80,000 otherwise eligible voters will be excluded. Advise on ss 7 and 24.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.
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MODEL ANSWER PAGE

Chapter 3 - HD IRAC Answers

Problem 1: Independent Candidate Ballot Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Representative Democracy, Elections and Parliamentary Structure.

RULE / LAW

Sections 7 and 24 require direct popular choice. Roach and Rowe establish that

Parliament may regulate elections but cannot impose unjustified burdens inconsistent

with the constitutional system of representative government. Section 41 is not a general

modern right to vote. Key provisions include s 7, s 24, s 41, s 44, s 122. Key authorities

include King v Jones; Re Pearson; Ex parte Sipka; Roach v Electoral Commissioner;

Rowe v Electoral Commissioner; Attorney-General.

APPLICATION

Assess the practical effect on electoral choice, not merely formal neutrality. Ask whether

the burden is rationally connected and proportionate to a legitimate electoral purpose.

Where party rules structurally advantage registered parties, compare Mulholland and

Babet and consider whether the law nevertheless preserves constitutionally sufficient

choice.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: Late Enrolment Ban

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Representative Democracy, Elections and Parliamentary Structure.

RULE / LAW

Sections 7 and 24 require direct popular choice. Roach and Rowe establish that

Parliament may regulate elections but cannot impose unjustified burdens inconsistent

with the constitutional system of representative government. Section 41 is not a general

modern right to vote. Key provisions include s 7, s 24, s 41, s 44, s 122. Key authorities

include King v Jones; Re Pearson; Ex parte Sipka; Roach v Electoral Commissioner;

Rowe v Electoral Commissioner; Attorney-General.

APPLICATION

Assess the practical effect on electoral choice, not merely formal neutrality. Ask whether

the burden is rationally connected and proportionate to a legitimate electoral purpose.

Where party rules structurally advantage registered parties, compare Mulholland and

Babet and consider whether the law nevertheless preserves constitutionally sufficient

choice.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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CHAPTER 4. 
CHARACTERISATION AND 
COMMONWEALTH LEGISLATIVE 
POWER
characterisation • heads of power • multiple characterisation • Engineers • incidental power • validity 

method

LEARNING OUTCOMES

Characterise Commonwealth laws by legal and practical operation; identify one or 

more heads of power; apply multiple characterisation; explain Engineers and the 

rejection of reserved State powers; use incidental power; and separate power 

analysis from constitutional limitations.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, chs 2 and 3; characterisation and 

interpretation of Commonwealth legislative power.
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AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.

Why characterisation is the gateway question

A Commonwealth law is valid only if it can be connected to a constitutional source 

of legislative power. The usual source is one of the enumerated heads in s 51, 

located in Chapter I, Part V. Characterisation is the process by which the High 

Court asks what a law is really about in its legal and practical operation and 

whether that subject bears the constitutionally required relationship to a head of 

power.

Professor Crowe’s lecture presents the method in three stages. First, identify the 

law’s subject matter: what rights, duties, permissions or prohibitions does it create? 

Second, identify one or more possible heads of power. Third, test the 

correspondence between the law and the power. The connection must be genuine 

rather than “insubstantial, tenuous or distant”: Re Maritime Union of Australia; Ex 

parte CSL Pacific Shipping Inc (2003) 214 CLR 397.

The method should always be followed by a second step: even if the law is within 

power, ask whether it violates an express or structural constitutional prohibition. A 

law can therefore have a valid head of power and still be invalid because, for 

example, it contravenes s 51(xxxi), s 92, s 116, Chapter III or the implied freedom.

From dominant character to multiple characterisation

Early High Court doctrine often searched for the law’s single “true” or dominant 

character and interpreted Commonwealth powers cautiously to preserve State 

autonomy. R v Barger (1908) 6 CLR 41 and Huddart, Parker & Co Pty Ltd v 

Moorehead (1909) 8 CLR 330 illustrate that pre-Engineers approach.
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The modern position accepts multiple characterisation. A law can validly possess 

more than one character. It is enough that one substantial character falls within 

Commonwealth power, even though the same law also affects a subject that would 

otherwise lie within State responsibility. As Mason J explained in Murphyores Inc 

Pty Ltd v Commonwealth (1976) 136 CLR 1, it is no objection that a valid 

Commonwealth law touches a topic on which the Commonwealth could not 

legislate directly.

This doctrine is crucial because it prevents students from arguing that a law is 

invalid merely because it has an obvious State-law dimension. The question is not 

“is this also about mining, environment, employment or local trade?” The question is 

whether the law is also sufficiently connected to a valid Commonwealth head of 

power.

The Engineers Case and the modern federal balance

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 

129 transformed Commonwealth power. The case involved whether a federal 

industrial award could bind State governments as employers under s 51(xxxv), the 

conciliation-and-arbitration power. The majority rejected the reserved State powers 

doctrine and adopted a more text-focused reading of Commonwealth powers.

The practical consequence extends far beyond industrial relations. After Engineers, 

federalism no longer operates as a general reason to read every Commonwealth 

head narrowly. This permits broad reliance on powers such as trade and 

commerce, corporations and external affairs, while constitutional protection of State 

functions occurs through specific doctrines such as the Melbourne Corporation 

principle.

Tutorial Four asks directly how Engineers changed the federal balance. A strong 

answer should explain both the interpretive shift and its consequence: 

Commonwealth powers are read according to their language and may overlap 

substantially with areas of State activity.

Incidental power and laws extending beyond the core of a 
head of power

A head of power supports more than laws operating at its literal centre. It also 

supports provisions that are sufficiently incidental to the effective exercise of the 

131  |  CONSTITUTIONAL LAW IN AUSTRALIA

135   |   CONSTITUTIONAL LAW IN AUSTRALIA139   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://www.austlii.edu.au/au/cases/cth/high_ct/28clr129.html
https://www.austlii.edu.au/au/cases/cth/high_ct/28clr129.html
https://www.austlii.edu.au/au/cases/cth/high_ct/136clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/136clr1.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html


CONSTITUTIONAL LAW IN AUSTRALIA

51   |   CONSTITUTIONAL LAW IN AUSTRALIA

granted power. This idea is partly reflected in s 51(xxxix), which gives Parliament 

power over matters incidental to the execution of powers vested by the Constitution. 

Incidental reasoning is also treated as inherent in individual heads of power.

O’Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565 is a key illustration. Section 

51(i) gives the Commonwealth power over trade and commerce “with other 

countries, and among the States.” Slaughtering meat occurs before export and is 

not itself a cross-border sale, yet the High Court upheld Commonwealth regulation 

of slaughtering premises because processes identifiable as being carried out for 

export could be controlled as incidental to export trade. The case teaches students 

to look at functional connection, not merely the final commercial transaction.

The outer boundary is illustrated by Swift Australian Co Pty Ltd v Boyd-Parkinson 

(1962) 108 CLR 189, where the Commonwealth could not regulate poultry 

processing for all markets simply because some products entered export trade. 

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR 54 

shows that intrastate activity may nevertheless be regulated where controlling it is 

practically necessary to protect the safety and efficiency of interstate trade. By 

contrast, Attorney-General (WA) v Australian National Airlines Commission (1976) 

138 CLR 492 rejects the proposition that mere economic effect on interstate trade is 

enough.

Characterisation in tutorial problems

Tutorial Four’s coal-export scenario is a classic characterisation exercise. 

Regulations forbidding export of coal from the Galilee Basin pending an inquiry are 

not invalid merely because they influence mining within Queensland. The student 

should ask whether the regulation is, in legal and practical operation, a law 

controlling export trade under s 51(i), whether the relevant statutory delegation is 

valid, and whether the connection to export is sufficiently direct. Murphyores is an 

especially important analogy because the Commonwealth used export control to 

pursue environmental conditions attached to mining activity.

The later questions deliberately change the facts. A direct Commonwealth 

production cap on coal mined wholly within Queensland requires a different source 

of power; s 51(i) does not become a general mining power. A law imposing 

penalties on workers of a foreign or trading corporation may instead engage s 

51(xx), while an interstate industrial dispute may historically engage s 51(xxxv). The 
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exercise teaches a central constitutional skill: do not carry a head of power from 

one question to the next without re-characterising the new law.

A disciplined three-stage characterisation method

Professor Crowe’s lecture gives a practical three-stage method. Stage 1: identify 

the subject matter and legal operation of the law — what rights, duties, prohibitions, 

permissions or liabilities does it create? Stage 2: identify every plausible 

constitutional head of power. Do not stop at the first one. Stage 3: test the 

connection between the law and each identified power. The connection must be 

real rather than “insubstantial, tenuous or distant”: Re Maritime Union of Australia; 

Ex parte CSL Pacific Shipping Inc (2003) 214 CLR 397.

This method prevents a common exam mistake: describing Parliament’s policy 

objective instead of characterising the law. Motive can help explain context but 

generally does not determine validity. The law’s legal operation and practical 

effect are central. A law may be politically directed at environmental protection but 

constitutionally characterised as a law controlling exports; a workplace law may be 

industrial-relations policy but constitutionally characterised as a law with respect to 

constitutional corporations.

Why the reserved-powers and dominant-character 
approaches were rejected

The early High Court sometimes asked for the law’s “true” or dominant character 

and read Commonwealth powers narrowly to protect areas thought reserved to the 

States. R v Barger (1908) 6 CLR 41 and Huddart, Parker & Co Pty Ltd v 

Moorehead (1909) 8 CLR 330 are examples of that pre-Engineers outlook. The 

difficulty is that it imports an unstated allocation of residual subjects into the 

interpretation of express Commonwealth powers.

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 

129 rejected that methodology. The modern question is whether the law can fairly 

be described as a law with respect to a granted power. Murphyores Inc Pty Ltd v 

Commonwealth (1976) 136 CLR 1 gives the exam-ready formulation: it is no 

objection that a law validly within power also touches a topic beyond 

Commonwealth competence. That is multiple characterisation.

133  |  CONSTITUTIONAL LAW IN AUSTRALIA

137   |   CONSTITUTIONAL LAW IN AUSTRALIA141   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://www.austlii.edu.au/au/cases/cth/high_ct/136clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/136clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/28clr129.html
https://www.austlii.edu.au/au/cases/cth/high_ct/28clr129.html
https://www.austlii.edu.au/au/cases/cth/high_ct/8clr330.html
https://www.austlii.edu.au/au/cases/cth/high_ct/8clr330.html
https://www.austlii.edu.au/au/cases/cth/high_ct/6clr41.html
https://www.austlii.edu.au/au/cases/cth/high_ct/214clr397.html
https://www.austlii.edu.au/au/cases/cth/high_ct/214clr397.html


CONSTITUTIONAL LAW IN AUSTRALIA

53   |   CONSTITUTIONAL LAW IN AUSTRALIA

The consequence is significant. Suppose a Commonwealth export rule is designed 

to discourage environmentally harmful mining in Queensland. If its legal operation is 

to prohibit export unless conditions are satisfied, it may still be a law with respect to 

overseas trade under s 51(i). The environmental purpose does not disqualify it. 

That is precisely why Murphyores is central to Tutorial Four.

Incidental power: express and implied support for the 
main grant

The Constitution contains an express incidental power in s 51(xxxix), but each 

substantive head of power also carries an implied incidental capacity to legislate for 

matters sufficiently connected with its effective exercise. O’Sullivan v Noarlunga 

Meat Ltd (1954) 92 CLR 565 is the classic illustration under s 51(i). Slaughtering 

meat is not itself export trade, but Commonwealth control of processes sufficiently 

connected with preparing meat for export could be supported incidentally.

The limit is not “anything useful to the policy”. Swift Australian Co Pty Ltd v Boyd-

Parkinson (1962) 108 CLR 189 refused to permit a federal export regime to 

regulate all poultry processing regardless of the domestic/export distinction. Airlines 

of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR 54 shows 

when integrated activity can justify broader control: intrastate flight operations could 

be regulated where uniform control was practically necessary to maintain the safety 

and efficiency of interstate and overseas aviation. Attorney-General (WA) v 

Australian National Airlines Commission (1976) 138 CLR 492 warns that mere 

economic impact on interstate trade is insufficient.

Characterisation is always followed by a limits inquiry

A law can be supported by power and still be invalid. This is why the lecture’s 

second overarching question is: does the law violate a prohibition or limitation? 

A corporation law supported by s 51(xx) might still offend the Melbourne 

Corporation principle if it impermissibly impairs a State’s governmental functions. 

An external-affairs law under s 51(xxix) might still burden the implied freedom. A 

law supported by nationhood plus s 51(xxxix) may still use disproportionate means. 

Characterisation answers only the first stage of validity.
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Worked tutorial method: do not collapse distinct 
subquestions

Tutorial Four deliberately separates export restriction, mining production, and 

industrial action. For the export regulation, start with s 51(i), incidental power and 

Murphyores. For direct production caps, ask whether another head supports control 

of mining itself; export power is not a general production power. For penalties on 

workers, identify the employer and the legal relation being regulated: if Big Coal is a 

foreign corporation or a trading corporation, s 51(xx) may support regulation of its 

employment relations under the broad approach later confirmed by the Work 

Choices Case. Depending on the facts, s 51(xxxv) may also be relevant to 

interstate industrial disputes. Each statutory command must be characterised 

separately.

Characterisation begins with the operative provision, not 
the Act's political label

When a Commonwealth law is challenged, students often begin by asking what the 

legislation is "really about" in a political sense. That can be misleading. 

Characterisation is a legal inquiry. Read the operative section and identify the 

rights, duties, prohibitions, liabilities or permissions it creates. A statute called an 

Environment Protection Act may legally operate by prohibiting exports. A Workplace 

Act may legally operate by imposing duties on constitutional corporations. A 

Security Act may legally operate by controlling communications or detention. The 

constitutional character comes from legal and practical operation, not the title 

Parliament chose.

This explains why different provisions in the same statute may need separate 

characterisation. One section may be supported by s 51(i), another by s 51(xx), and 

a third only by incidental power. A global statement that "the Act concerns climate 

policy" is too abstract to answer the constitutional question.

The connection test: "with respect to" a head of power

The phrase "with respect to" in s 51 requires a genuine connection between the law 

and the constitutional subject. Re Maritime Union of Australia; Ex parte CSL Pacific 

Shipping Inc (2003) 214 CLR 397 describes the required connection by saying it 
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must not be insubstantial, tenuous or distant. The test is generous but not 

meaningless.

A student should therefore identify both sides of the connection. What does the law 

do? What does the head of power authorise? Then explain why the law's operation 

falls within the constitutional subject. The answer should not merely state "there is a 

sufficient connection". It should identify the feature that creates the connection.

Purpose can matter, but purpose is not always the 
character

Some heads of power are primarily subject-matter powers. For those powers, the 

Court asks whether the law is sufficiently connected to the subject. Other powers, 

especially defence, can operate in a more purposive way, asking whether the law 

is reasonably adapted to achieving a constitutionally authorised purpose. Students 

must know which kind of reasoning the relevant head requires.

Even for subject-matter powers, purpose may help explain the law's practical 

operation, but an impermissible policy motive does not necessarily destroy a valid 

legal character. Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1 is the 

classic example. The Commonwealth could use export regulation while taking 

environmental considerations into account. The law remained legally connected to 

export trade.

Multiple characterisation after Engineers

The modern Court accepts that a law can possess several characters at once. A 

law may regulate corporations and employment. It may regulate export trade and 

environmental standards. It may implement a treaty while also affecting land use 

inside a State. The presence of a non-federal aspect does not invalidate the federal 

aspect.

This is the practical meaning of multiple characterisation. Once one legal character 

is supported by a head of Commonwealth power, the fact that the law also affects a 

State subject is not itself an objection. The student should therefore resist the 

question "what is the single true character?" and instead ask "what legally 

significant characters does the provision have, and is at least one within 

Commonwealth power?"
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Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 

129 is the interpretive foundation. By rejecting reserved State powers, the Court 

removed a major reason for cutting down federal powers merely because they 

intrude into areas also regulated by States.

The express incidental power and implied incidental reach

Section 51(xxxix) gives Parliament power over matters incidental to the execution of 

powers vested by the Constitution in Parliament, the Executive and the judicature. 

In addition, individual heads of power carry an implied incidental dimension: 

Parliament may regulate matters sufficiently connected to making the principal 

power effective.

The incidental concept does not create a general power to legislate on anything 

useful. The connection still matters. O'Sullivan v Noarlunga Meat Ltd (1954) 92 

CLR 565 shows that regulation of an intrastate abattoir could be sufficiently 

connected to the export trade power because the conditions of production were 

integral to meat prepared for export. Airlines of New South Wales Pty Ltd v New 

South Wales (No 2) (1965) 113 CLR 54 similarly demonstrates that effective control 

of interstate aviation may justify connected regulation of intrastate operations in 

particular circumstances.

The exam question is therefore necessity or sufficient connection, not 

convenience. Explain why regulation of the incidental activity is part of making the 

constitutional subject effective.

Trade and commerce as a worked characterisation 
example

Section 51(i) covers trade and commerce with other countries and among the 

States. W & A McArthur Ltd v Queensland (1920) 28 CLR 530 treats trade and 

commerce broadly, extending beyond the final sale to commercial dealings and 

movement of goods. Yet the paragraph does not directly give the Commonwealth a 

general power over purely intrastate trade.

This makes s 51(i) ideal for learning characterisation. If a law prohibits export of 

coal, the connection to overseas trade is direct. If it regulates how coal is mined 

wholly within Queensland, the student must identify a sufficient incidental link or 

another head of power. If it regulates a foreign mining corporation, s 51(xx) may 
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provide a different route. A good answer tests each possible power rather than 

forcing every provision into s 51(i).

Corporations power as a worked characterisation example

Section 51(xx) concerns foreign corporations and trading or financial corporations 

formed within Australia. The first question is whether the entity is a constitutional 

corporation. Foreign corporations are covered by status. For domestic corporations, 

trading or financial activities must satisfy the relevant tests. R v Federal Court of 

Australia; Ex parte WA National Football League (Adamson's Case) (1979) 143 

CLR 190 supports the substantial-activities approach to trading corporations, and 

State Superannuation Board v Trade Practices Commission (1982) 150 CLR 282 is 

important for financial corporations.

The second question is the scope of laws that may be made with respect to such 

corporations. Re Pacific Coal Pty Ltd; Ex parte CFMEU (2000) 203 CLR 346 

contains an influential broad formulation, and New South Wales v Commonwealth 

(Work Choices Case) (2006) 229 CLR 1 confirms extensive federal capacity to 

regulate activities and relationships of constitutional corporations, including 

employment relationships.

The key lesson is that the power is not confined to regulating buying and selling. 

But it is also not a general power over every person merely because a corporation 

appears somewhere in the facts. Identify the statutory command and explain the 

connection between that command and the constitutional corporation.

The incorporation limit

New South Wales v Commonwealth (Incorporation Case) (1990) 169 CLR 482 

demonstrates that broad interpretation still respects the words of the paragraph. 

Section 51(xx) refers to corporations "formed" within the Commonwealth. It 

therefore does not itself confer a general Commonwealth power to create trading 

and financial corporations. National corporations legislation ultimately relied on 

cooperative arrangements and State referrals under s 51(xxxvii).

The case is useful because it prevents students from describing modern federal 

power as unlimited. The text that expands power can also limit it. Constitutional 

interpretation is broad within the language, not free from the language.
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Characterisation and constitutional limitations are 
separate stages

A law may be perfectly characterised under a head of power and still be invalid. 

This is why the course method insists on a second stage. After identifying power, 

check limits such as s 51(xxxi), s 80, s 92, s 116, direct-choice implications, 

Melbourne Corporation, Chapter III and the implied freedom.

The separation is analytically important. If a Commonwealth corporations law 

burdens State governments, do not distort the meaning of s 51(xx) to save 

federalism. Accept that the law may fall within the power and then test the 

Melbourne Corporation implication. If an external-affairs law burdens political 

communication, accept the head of power and then test the implied freedom. This 

produces clearer reasoning and reflects modern constitutional doctrine.

The Big Coal problem: provision-by-provision 
characterisation

The hypothetical involving a foreign coal company demonstrates how the method 

works. A regulation preventing export of coal from the Galilee Basin is directly 

connected to overseas trade under s 51(i). Murphyores Inc Pty Ltd v 

Commonwealth (1976) 136 CLR 1 strongly supports the proposition that the 

Commonwealth can condition export permission by reference to environmental 

considerations.

A separate law imposing production caps on mining inside Queensland is more 

difficult under s 51(i) because mining itself is intrastate production. The 

Commonwealth must show a sufficient incidental connection to export regulation or 

rely on another head. If the command is directed to a foreign corporation, s 51(xx) 

becomes highly significant. The company is foreign, so its status under the 

corporations power is easier than proving domestic trading-corporation status.

A law imposing penalties on striking employees raises another character. The old 

industrial-relations power in s 51(xxxv) has specific requirements concerning 

conciliation and arbitration and disputes extending beyond one State. Modern 

legislation may instead rely on corporations power where the employer is a 

constitutional corporation. The point of the problem is not to find one magic head of 
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power. It is to show how statutory drafting determines which constitutional powers 

are available.

Exam writing: how much characterisation analysis is 
enough?

A strong answer should state the legal operation, identify the candidate power, 

state the relevant doctrinal test, cite the leading authority and apply the facts. For a 

straightforward export ban, a short application may be enough. For an intrastate 

production rule justified as incidental to export trade, the connection requires much 

more explanation.

Do not spend equal time on every issue. Constitutional analysis is weighted by 

contestability. Obvious power should be identified and moved through efficiently. 

Difficult connections, overlapping powers and serious limitations deserve detailed 

application and counterargument.

STUDENT METHOD

A useful characterisation sentence is: "The legal operation of s X is to 

[create/prohibit/require]. That operation is sufficiently connected to [head of 

power] because [specific factual/legal connection], particularly in light of 

[authority]."

Chapter 4 synthesis

Characterisation is the central technique for Commonwealth legislative-power 

questions. It begins with legal operation, not political labels. It allows multiple 

characters. It interprets powers broadly after Engineers but remains anchored to 

constitutional language. Incidental power can support connected regulation but 

does not become a general convenience power. After a law is placed within power, 

constitutional limitations are considered separately.

Students who master this chapter gain a method they can reuse with every head of 

power. External affairs, defence, taxation, corporations, trade and commerce, race 

and aliens all have their own doctrinal details, but the underlying discipline remains 

the same: read the provision, characterise the law, identify the power, test the 

connection, then test the limits.
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TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 4. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 4 - REVISION & SUMMARY
Characterisation and Commonwealth Legislative Power

PLAIN-ENGLISH SUMMARY

Characterisation is the central technique for Commonwealth legislative-power
questions. It begins with legal operation, not political labels. It allows multiple
characters. It interprets powers broadly after Engineers but remains anchored
to constitutional language. Incidental power can support connected regulation
but does not become a general convenience power. After a law is placed
within power, constitutional limitations are considered separately. Students
who master this chapter gain a method they can reuse with every head of
power. External affairs, defence, taxation, corporations, trade and commerce,
race and aliens all have their own doctrinal details, but the underlying
discipline remains the same: read the provision, characterise the law, identify
the power, test the connection, then test the limits.

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.

142  |  CONSTITUTIONAL LAW IN AUSTRALIA

146   |   CONSTITUTIONAL LAW IN AUSTRALIA150   |   CONSTITUTIONAL LAW IN AUSTRALIA



CONSTITUTIONAL LAW IN AUSTRALIA

FREQUENTLY ASKED QUESTIONS
Chapter 4 - Characterisation and Commonwealth Legislative Power

What does characterisation mean?

Characterisation identifies the legal and practical operation of a Commonwealth
law and asks whether that operation bears a sufficient connection to a
constitutional head of power.

Do courts look mainly at Parliament's political purpose?

No. Purpose can matter for purposive powers such as defence and for some
limitations, but ordinary characterisation begins with what the law legally does:
the rights, duties, prohibitions and consequences it creates.

Can a law have more than one constitutional character?

Yes. Multiple characterisation means a law can validly relate to a Commonwealth
head of power even though it also affects another subject, including one
commonly regulated by States.
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FREQUENTLY ASKED QUESTIONS
Chapter 4 - continued

What is the significance of Engineers in characterisation?

Engineers rejects the idea that Commonwealth powers should be read down
merely to preserve an assumed field of State power. The constitutional text is
interpreted according to its terms, subject to express and implied limitations.

What does s 51(xxxix) add?

The incidental power supports laws that are sufficiently connected to the
execution of powers vested by the Constitution. It is supplementary; it does not
create an unlimited general power.

What is the correct exam sequence?

Read the statutory provision, identify its legal operation, nominate the strongest
head or heads of power, test the connection using authority, then separately test
constitutional prohibitions and structural limits.
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CHAPTER 4 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Principal list of

Commonwealth legislative powers.

s 51

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Incidental

power, supporting legislation incidental to other Commonwealth powers.

s 51(xxxix)

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Exclusive

Commonwealth legislative powers over specified subjects.

s 52

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with: Operates after

validity is established, where Commonwealth and State laws are inconsistent.

s 109

s 61

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which case is used in this chapter for the following proposition: Rejected

reserved-powers reasoning and encouraged broad textual construction of

Commonwealth powers.

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1

Re Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214

CLR 397

R v Barger (1908) 6 CLR 41

6. Which case is used in this chapter for the following proposition: Confirms that a

law may validly affect matters outside Commonwealth power if it is otherwise a law

with respect to a valid head of power.

Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Re Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214

CLR 397

R v Barger (1908) 6 CLR 41

7. Which case is used in this chapter for the following proposition: Connection to a

head of power must not be insubstantial, tenuous or distant.

Re Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214

CLR 397

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1

R v Barger (1908) 6 CLR 41

8. Which case is used in this chapter for the following proposition: Illustrates the

discarded early dominant-character/reserved-powers approach.

R v Barger (1908) 6 CLR 41

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1

Re Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214

CLR 397

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

146  |  CONSTITUTIONAL LAW IN AUSTRALIA

150   |   CONSTITUTIONAL LAW IN AUSTRALIA154   |   CONSTITUTIONAL LAW IN AUSTRALIA



9. Which case is used in this chapter for the following proposition: Another early

reserved-powers-era authority later overtaken by Engineers.

Huddart, Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1

Re Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214

CLR 397

10. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

11. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

12. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

Use it only in the conclusion

13. Which term best matches this description: Process of determining whether a

law is with respect to a constitutional head of power.

Characterisation

Federalism

Judicial power

Appropriation

14. Which term best matches this description: Modern doctrine allowing a law to

have more than one character.

Multiple

Federalism

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 
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Judicial power

Appropriation

15. Which term best matches this description: Power supporting matters ancillary

to an express head of power.

Incidental

Federalism

Judicial power

Appropriation

16. Which term best matches this description: Relationship required between law

and constitutional power.

Connection

Federalism

Judicial power

Appropriation

17. Which term best matches this description: Leading case shifting federal

interpretation.

Engineers

Federalism

Judicial power

Appropriation

18. Which term best matches this description: Case illustrating multiple

characterisation.

Murphyores

Federalism

Judicial power

Appropriation

19. Which term best matches this description: Legal question whether legislation is

constitutionally authorised.

Validity

Federalism

Judicial power

Appropriation

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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20. Which term best matches this description: Constitutional authority to enact law.

Power

Federalism

Judicial power

Appropriation

1. 

2. 

3. 

4. 
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ANSWER PAGE

Chapter 4 - Quiz Answers

1. A - s 51

s 51 is the provision linked to this rule in this chapter.

2. A - s 51(xxxix)

s 51(xxxix) is the provision linked to this rule in this chapter.

3. A - s 52

s 52 is the provision linked to this rule in this chapter.

4. A - s 109

s 109 is the provision linked to this rule in this chapter.

5. A - Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR

129

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129 is

the authority connected to that proposition.

6. A - Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1

Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1 is the authority connected to

that proposition.

7. A - Re Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214 CLR

397

Re Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214 CLR 397 is

the authority connected to that proposition.

8. A - R v Barger (1908) 6 CLR 41

R v Barger (1908) 6 CLR 41 is the authority connected to that proposition.
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9. A - Huddart, Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330

Huddart, Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330 is the authority connected

to that proposition.

10. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

11. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

12. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

13. A - Characterisation

Characterisation is the term used in the chapter.

14. A - Multiple

Multiple is the term used in the chapter.

15. A - Incidental

Incidental is the term used in the chapter.

16. A - Connection

Connection is the term used in the chapter.

17. A - Engineers

Engineers is the term used in the chapter.

18. A - Murphyores

Murphyores is the term used in the chapter.

19. A - Validity

Validity is the term used in the chapter.

151  |  CONSTITUTIONAL LAW IN AUSTRALIA

155   |   CONSTITUTIONAL LAW IN AUSTRALIA159   |   CONSTITUTIONAL LAW IN AUSTRALIA



20. A - Power

Power is the term used in the chapter.
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CHAPTER 4 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of s 51.

2. Explain the constitutional significance of s 51(xxxix).

3. Explain the constitutional significance of s 52.

4. Explain the constitutional significance of s 109.

5. What is the exam significance of Amalgamated Society of Engineers v Adelaide

Steamship Co Ltd (1920) 28 CLR 129?

6. What is the exam significance of Murphyores Inc Pty Ltd v Commonwealth

(1976) 136 CLR 1?

7. What is the exam significance of Re Maritime Union of Australia; Ex parte CSL

Pacific Shipping Inc (2003) 214 CLR 397?

8. What is the exam significance of R v Barger (1908) 6 CLR 41?

9. What is the exam significance of Huddart, Parker & Co Pty Ltd v Moorehead

(1909) 8 CLR 330?

10. What is the recommended constitutional problem-solving sequence?

11. Why is issue spotting especially important in constitutional law?
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12. How should competing High Court reasoning be handled?

13. Why should constitutional provisions be cited precisely?

14. What does it mean to distinguish a case?

15. Define and explain the significance of Connection in this chapter.

16. Define and explain the significance of Engineers in this chapter.

17. Define and explain the significance of Murphyores in this chapter.

18. Define and explain the significance of Validity in this chapter.

19. Define and explain the significance of Power in this chapter.

20. Define and explain the significance of Prohibition in this chapter.
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ANSWER PAGE

Chapter 4 - Short Answer Models

1. Explain the constitutional significance of s 51.

s 51: Principal list of Commonwealth legislative powers. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

2. Explain the constitutional significance of s 51(xxxix).

s 51(xxxix): Incidental power, supporting legislation incidental to other Commonwealth

powers. In a problem, identify whether the provision grants power, limits power, or

supplies a structural rule, then connect it to the relevant authority and facts.

3. Explain the constitutional significance of s 52.

s 52: Exclusive Commonwealth legislative powers over specified subjects. In a problem,

identify whether the provision grants power, limits power, or supplies a structural rule,

then connect it to the relevant authority and facts.

4. Explain the constitutional significance of s 109.

s 109: Operates after validity is established, where Commonwealth and State laws are

inconsistent. In a problem, identify whether the provision grants power, limits power, or

supplies a structural rule, then connect it to the relevant authority and facts.

5. What is the exam significance of Amalgamated Society of Engineers v Adelaide

Steamship Co Ltd (1920) 28 CLR 129?

Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129:

Rejected reserved-powers reasoning and encouraged broad textual construction of

Commonwealth powers. Use it by stating the proposition precisely, identifying the factual

analogy or distinction, and explaining how that affects validity.
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6. What is the exam significance of Murphyores Inc Pty Ltd v Commonwealth

(1976) 136 CLR 1?

Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1: Confirms that a law may

validly affect matters outside Commonwealth power if it is otherwise a law with respect to

a valid head of power. Use it by stating the proposition precisely, identifying the factual

analogy or distinction, and explaining how that affects validity.

7. What is the exam significance of Re Maritime Union of Australia; Ex parte CSL

Pacific Shipping Inc (2003) 214 CLR 397?

Re Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214 CLR 397:

Connection to a head of power must not be insubstantial, tenuous or distant. Use it by

stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

8. What is the exam significance of R v Barger (1908) 6 CLR 41?

R v Barger (1908) 6 CLR 41: Illustrates the discarded early dominant-character/reserved-

powers approach. Use it by stating the proposition precisely, identifying the factual

analogy or distinction, and explaining how that affects validity.

9. What is the exam significance of Huddart, Parker & Co Pty Ltd v Moorehead

(1909) 8 CLR 330?

Huddart, Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330: Another early reserved-

powers-era authority later overtaken by Engineers. Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

10. What is the recommended constitutional problem-solving sequence?

Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

11. Why is issue spotting especially important in constitutional law?
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A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

12. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

13. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

14. What does it mean to distinguish a case?

Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

15. Define and explain the significance of Connection in this chapter.

Connection: Relationship required between law and constitutional power. Connect the

concept to the relevant constitutional text and cases before applying it to facts.

16. Define and explain the significance of Engineers in this chapter.

Engineers: Leading case shifting federal interpretation. Connect the concept to the

relevant constitutional text and cases before applying it to facts.

17. Define and explain the significance of Murphyores in this chapter.

Murphyores: Case illustrating multiple characterisation. Connect the concept to the

relevant constitutional text and cases before applying it to facts.

18. Define and explain the significance of Validity in this chapter.
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Validity: Legal question whether legislation is constitutionally authorised. Connect the

concept to the relevant constitutional text and cases before applying it to facts.

19. Define and explain the significance of Power in this chapter.

Power: Constitutional authority to enact law. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

20. Define and explain the significance of Prohibition in this chapter.

Prohibition: Constitutional limit that can invalidate an otherwise supported law. Connect

the concept to the relevant constitutional text and cases before applying it to facts.
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INTERACTIVE REVISION

Chapter 4 - Across & Down Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 4 Active Crossword

Across / Down Vocabulary Clues

CHARACTERISATION - Process of determining whether a law is with respect to a

constitutional head of power.

MULTIPLE - Modern doctrine allowing a law to have more than one character.

INCIDENTAL - Power supporting matters ancillary to an express head of power.

CONNECTION - Relationship required between law and constitutional power.

ENGINEERS - Leading case shifting federal interpretation.

MURPHYORES - Case illustrating multiple characterisation.

VALIDITY - Legal question whether legislation is constitutionally authorised.

POWER - Constitutional authority to enact law.

PROHIBITION - Constitutional limit that can invalidate an otherwise supported law.

PURPOSIVE - Description of heads of power defined by legislative purpose, such as

defence.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 4 - Crossword Answers

CHARACTERISATION - Process of determining whether a law is with respect to a

constitutional head of power.

MULTIPLE - Modern doctrine allowing a law to have more than one character.

INCIDENTAL - Power supporting matters ancillary to an express head of power.

CONNECTION - Relationship required between law and constitutional power.

ENGINEERS - Leading case shifting federal interpretation.

MURPHYORES - Case illustrating multiple characterisation.

VALIDITY - Legal question whether legislation is constitutionally authorised.

POWER - Constitutional authority to enact law.

PROHIBITION - Constitutional limit that can invalidate an otherwise supported law.

PURPOSIVE - Description of heads of power defined by legislative purpose, such as

defence.

Open the separate electronic crossword answer page

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

National Recycling Corporations Act

The Commonwealth regulates employment, packaging, transport and waste practices of

all trading corporations to reduce landfill. A corporation argues waste regulation is a State

matter.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

Interstate Food Safety Act

A law regulating food production applies to all premises that produce any goods for

interstate trade, including local-only production at the same premises. Advise on

characterisation and incidental power.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.
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MODEL ANSWER PAGE

Chapter 4 - HD IRAC Answers

Problem 1: National Recycling Corporations Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Characterisation and Commonwealth Legislative Power.

RULE / LAW

Characterisation asks whether, in legal and practical operation, the law is sufficiently

connected to a head of Commonwealth power. Multiple characterisation is permitted. The

connection must be genuine and not insubstantial, tenuous or distant. Key provisions

include s 51, s 51(xxxix), s 52, s 109. Key authorities include Amalgamated Society of

Engineers v Adelaide Steamship Co Ltd; Murphyores Inc Pty Ltd v Commonwealth; Re

Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc; R v Barger; Huddart,

Parker & Co Pty Ltd v Moorehead.

APPLICATION

Identify every plausible character of the law and every supporting head. It is not fatal that

the law also operates on matters usually regulated by States. The challenge succeeds

only if no valid character supplies the necessary constitutional connection or if a separate

constitutional limitation is infringed.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: Interstate Food Safety Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Characterisation and Commonwealth Legislative Power.

RULE / LAW

Characterisation asks whether, in legal and practical operation, the law is sufficiently

connected to a head of Commonwealth power. Multiple characterisation is permitted. The

connection must be genuine and not insubstantial, tenuous or distant. Key provisions

include s 51, s 51(xxxix), s 52, s 109. Key authorities include Amalgamated Society of

Engineers v Adelaide Steamship Co Ltd; Murphyores Inc Pty Ltd v Commonwealth; Re

Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc; R v Barger; Huddart,

Parker & Co Pty Ltd v Moorehead.

APPLICATION

Identify every plausible character of the law and every supporting head. It is not fatal that

the law also operates on matters usually regulated by States. The challenge succeeds

only if no valid character supplies the necessary constitutional connection or if a separate

constitutional limitation is infringed.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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CHAPTER 5. ECONOMIC 
POWERS: TRADE AND 
COMMERCE, TAXATION AND 
CORPORATIONS
s 51(i) • s 51(ii) • s 51(xx) • ss 53 and 55 • s 90 • s 96 • economic federalism

LEARNING OUTCOMES

Apply the trade and commerce, taxation and corporations powers; identify the 

special constitutional rules governing taxation; explain s 96 conditional grants; 

distinguish constitutional corporations; and solve economic-power problems by 

linking statutory commands to precise heads of power.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, chs 2 and 3; economic heads of power, 

taxation, corporations and grants.

AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.
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Why the economic powers matter

The Commonwealth Constitution does not contain a single general "economic 

power". Instead, national economic regulation is assembled from several specific 

heads of power and structural provisions. The most important in this chapter are s 

51(i) (trade and commerce), s 51(ii) (taxation), s 51(xx) (corporations), s 96 

(financial assistance to States), and the constitutional rules governing taxation and 

excise in ss 53, s 55, s 90 and s 99. Each provision answers a different question. 

Students therefore need to avoid treating economic regulation as one 

undifferentiated field.

The first discipline is to identify what the law legally regulates. A law controlling 

exports may fall within s 51(i). A compulsory exaction may be a tax under s 51(ii). A 

workplace law directed at constitutional corporations may fall within s 51(xx). A 

Commonwealth payment to a State may be structured through s 96. The same 

economic policy can be implemented through different constitutional mechanisms, 

and the legal analysis changes with the mechanism chosen.

Trade and commerce under s 51(i)

Section 51(i) empowers the Commonwealth Parliament to make laws with respect 

to trade and commerce with other countries and among the States. The phrase 

covers overseas and interstate trade, but not purely intrastate trade as such. That 

textual distinction is fundamental. The Commonwealth may regulate the movement 

of goods, services and commercial dealings across State or national borders, but it 

needs an additional basis to regulate commerce that is wholly internal to one State.

W & A McArthur Ltd v Queensland (1920) 28 CLR 530 demonstrates that "trade 

and commerce" is not limited to the final act of sale. It includes the commercial 

process surrounding trade, including negotiation, transportation and delivery. That 

broad conception is important because modern trade is a chain of connected 

activities. The Court does not artificially isolate the last physical movement of goods 

from the commercial arrangements that make the transaction possible.

For exam purposes, ask whether the transaction is overseas, interstate or purely 

intrastate. If the interstate or overseas element is direct, the power is relatively 

straightforward. If the regulated activity occurs wholly inside a State, the next 
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question is whether it is sufficiently connected to interstate or overseas trade to be 

supported incidentally, or whether another head of power is needed.

Intrastate activity and the incidental reach of s 51(i)

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565 is one of the clearest 

illustrations. The Commonwealth regulated slaughtering and processing conditions 

at an abattoir because the meat was prepared for export. Although the physical 

processing occurred inside South Australia, effective regulation of export trade 

required control of the production conditions. The intrastate step was therefore 

sufficiently connected to the constitutional subject.

The doctrine is not a licence to federalise all local industry. The Commonwealth 

must establish a genuine constitutional connection. Swift Australian Co Pty Ltd v 

Boyd-Parkinson (1962) 108 CLR 189 illustrates the need to distinguish export 

production from local production. Redfern v Dunlop Rubber Australia Ltd (1964) 110 

CLR 194 and Airlines of New South Wales Pty Ltd v New South Wales (No 2) 

(1965) 113 CLR 54 show circumstances in which interstate and intrastate 

operations were so integrated that effective federal regulation could extend into 

connected local activity.

STUDENT METHOD

When s 51(i) is used to reach intrastate conduct, identify the constitutional 

bridge. Explain why regulation of the local activity is necessary or sufficiently 

connected to the interstate or overseas trade. Do not write simply that "the 

economy is integrated".

Environmental or social purposes do not defeat trade 
characterisation

Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1 is central because it 

demonstrates multiple characterisation. The Commonwealth restricted mineral 

exports while considering environmental effects. The fact that environmental 

protection influenced the decision did not prevent the law from being a law with 

respect to export trade. The legal operation remained control of export permission.
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This is an important teaching point. Constitutional characterisation is not an inquiry 

into whether Parliament had a "pure" economic purpose. If the law legally regulates 

trade within s 51(i), another policy purpose does not automatically make it invalid. 

Students should distinguish purpose from legal operation and then test any 

separate constitutional limitation at the second stage of analysis.

The taxation power in s 51(ii)

Section 51(ii) gives the Commonwealth power to make laws with respect to 

taxation, but not so as to discriminate between States or parts of States. The 

concept of a tax is therefore the gateway. If an exaction is not constitutionally a tax, 

s 51(ii) may not support it; if it is a tax, additional procedural provisions such as s 55 

may apply.

The classic starting point is Matthews v Chicory Marketing Board (Vic) (1938) 60 

CLR 263. Latham CJ described a tax as a compulsory exaction of money by a 

public authority for public purposes, enforceable by law, and not a payment for 

services rendered. Later cases show that this formula is influential rather than 

mechanically exhaustive. The important distinction is between a revenue-raising 

compulsory exaction and a genuine fee paid for an identifiable service.

Penalties are also different. A financial penalty imposed for breach of law is 

ordinarily punitive rather than taxation. MacCormick v Federal Commissioner of 

Taxation (1984) 158 CLR 622 helps illustrate the distinction. Students should 

therefore classify the payment before applying the taxation provisions.

Air Caledonie and the "payment for services" distinction

Air Caledonie International v Commonwealth (1988) 165 CLR 462 concerned an 

immigration clearance fee imposed on passengers entering Australia. The 

Commonwealth argued that the fee was payment for a service associated with 

entry clearance. The High Court treated the charge as a tax because it was 

compulsory and not sufficiently related to an identifiable service supplied to the 

person liable, particularly because Australian citizens had a right to re-enter 

Australia.

The case also matters because of s 55. A law imposing taxation must deal only with 

taxation, and, outside customs or excise, must deal with only one subject of 

taxation. The fee could not simply be inserted into legislation dealing with migration 
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if it was constitutionally a tax. The case therefore links classification to legislative 

form.

Airservices Australia v Canadian Airlines International Ltd (1999) 202 CLR 133 

shows that a charge can still be a genuine fee for services even where the amount 

charged is not calculated with perfect individual precision. Charges associated with 

air-traffic and safety services could be related to the cost of providing services to 

the relevant class of users. The contrast with Air Caledonie teaches students to 

examine the relationship between the exaction and the service rather than relying 

on labels such as "fee" or "charge".

Sections 53 and 55: constitutional procedure for taxation

The Constitution imposes procedural controls on federal financial legislation. 

Section 53 limits the Senate's role in relation to proposed laws appropriating 

revenue or imposing taxation. Such proposed laws may not originate in the Senate, 

and the Senate may not amend taxation laws, although it may request amendments 

in specified circumstances. These rules reflect the constitutional relationship 

between financial responsibility and the House of Representatives.

Section 55 is particularly important in validity analysis. Laws imposing taxation must 

deal only with taxation. Except for customs and excise, a law imposing taxation 

must deal with only one subject of taxation. Customs and excise must be dealt with 

separately. The purpose is to prevent the attachment of unrelated provisions to tax 

legislation and to keep taxation measures constitutionally distinct.

State Chamber of Commerce and Industry v Commonwealth (Second Fringe 

Benefits Tax Case) (1987) 163 CLR 329 demonstrates that the Court gives 

Parliament significant latitude in identifying the "one subject" of a tax. Different 

kinds of fringe benefits could still form one subject of taxation. The provision is strict 

in form but not interpreted so narrowly that every factual variation becomes a 

separate tax.

Non-discrimination under s 51(ii) and s 99

The qualification in s 51(ii) prohibits taxation that discriminates between States or 

parts of States. Section 99 separately prohibits the Commonwealth from giving 

preference to one State or part of a State over another by any law or regulation of 
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trade, commerce or revenue. These provisions protect federal equality, but not 

every geographically uneven effect is unconstitutional.

R v Barger (1908) 6 CLR 41 involved a federal excise scheme linked to labour 

conditions and illustrates an early finding of impermissible State discrimination. 

Elliott v Commonwealth (1935) 54 CLR 657 demonstrates the difference between 

discrimination between States as States and laws that respond to different local 

circumstances. A law does not necessarily discriminate constitutionally merely 

because its practical effect differs geographically.

In an exam, identify the criterion used by the law. Is it State location itself, or is the 

law applying a general standard that happens to operate differently because 

conditions differ? That distinction often determines whether a federal equality 

objection succeeds.

Section 90 and the exclusive customs and excise power

Section 90 gives the Commonwealth exclusive power to impose duties of customs 

and excise. The provision therefore limits State taxation. Although s 90 is an 

express limitation and is treated in depth with other guarantees later, it belongs in 

economic powers because it shapes the fiscal balance between Commonwealth 

and States.

The meaning of "excise" has changed over time. Early authority such as Peterswald 

v Bartley (1904) 1 CLR 497 adopted a narrower approach. Parton v Milk Board 

(Vic) (1949) 80 CLR 229 broadened the concept toward taxes on goods as they 

move through production and distribution. For decades, licence-fee and 

consumption-tax exceptions complicated the area, including Dennis Hotels Pty Ltd 

v Victoria (1960) 104 CLR 529 and Dickenson's Arcade Pty Ltd v Tasmania (1974) 

130 CLR 177.

The modern significance of Vanderstock v Victoria (2023) 279 CLR 333 is that the 

High Court reconsidered s 90 in the context of Victoria's electric-vehicle charge and 

adopted a broad understanding of excise. The case is a reminder that constitutional 

economic doctrine can change significantly even where the text remains constant.
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Corporations power: identifying a constitutional 
corporation

Section 51(xx) covers three categories: foreign corporations, trading corporations 

formed within Australia, and financial corporations formed within Australia. The first 

question in any corporations-power problem is therefore status. A foreign 

corporation is covered because of its place of formation. A domestic corporation 

must be trading or financial in the constitutional sense.

For trading corporations, the modern approach focuses on activities. R v Federal 

Court of Australia; Ex parte WA National Football League (Adamson's Case) (1979) 

143 CLR 190 supports the proposition that trading need not be the corporation's 

sole or predominant purpose; it is enough that trading activities are substantial or 

not insignificant. This matters for universities, sporting bodies, charities and 

government-owned entities that conduct substantial commercial activity alongside 

non-commercial functions.

For financial corporations, State Superannuation Board v Trade Practices 

Commission (1982) 150 CLR 282 is important. A financial corporation engages 

substantially in commercial dealings in finance rather than merely using money in 

the ordinary course of another business. Banks and similar financial institutions are 

obvious examples, but the constitutional inquiry looks to activities rather than labels.

What laws may be made with respect to constitutional 
corporations?

The second corporations-power question is scope. Some earlier judicial 

approaches sought a connection with the corporation's distinctive trading or 

financial character. The modern position is much broader. Re Pacific Coal Pty Ltd; 

Ex parte CFMEU (2000) 203 CLR 346 contains an influential statement that the 

power extends to regulation of activities, functions, relationships and business of 

constitutional corporations, rights and privileges belonging to them, obligations 

imposed on them, and the conduct of those through whom they act or whose 

conduct affects them.

New South Wales v Commonwealth (Work Choices Case) (2006) 229 CLR 1 

confirmed the breadth of the power. The Commonwealth used s 51(xx) as a 

principal foundation for workplace-relations legislation regulating the employment 
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relationships of constitutional corporations. The majority rejected the argument that 

the industrial-relations power in s 51(xxxv) confined the use of the corporations 

power.

This is a practical example of multiple characterisation. A law can be about 

employment and corporations at the same time. The existence of a specific power 

dealing with one form of industrial regulation does not necessarily prevent 

Parliament from using another head of power whose text supports the law.

The incorporation limit

The breadth of s 51(xx) is still limited by its words. New South Wales v 

Commonwealth (Incorporation Case) (1990) 169 CLR 482 held that the 

Commonwealth could not rely on s 51(xx) as a general power to create 

corporations because the paragraph refers to corporations "formed" within 

Australia. The constitutional subject is corporations that already exist in the relevant 

category.

The national corporations-law system subsequently relied on cooperative federal 

arrangements, including State referrals under s 51(xxxvii). This is an excellent 

example of how federalism operates pragmatically: where one Commonwealth 

power has a textual limit, the Constitution may provide another mechanism for 

national legislative cooperation.

Section 96: conditional grants and fiscal federalism

Section 96 permits the Commonwealth to grant financial assistance to any State on 

such terms and conditions as Parliament thinks fit. The breadth of this power has 

given the Commonwealth major practical influence over areas in which it may lack 

direct legislative power. The Commonwealth can encourage States to implement 

national policy by attaching conditions to funding.

The Uniform Tax cases demonstrate the significance of this mechanism. South 

Australia v Commonwealth (1942) 65 CLR 373 and Victoria v Commonwealth 

(1957) 99 CLR 575 upheld arrangements that helped establish Commonwealth 

dominance of income taxation. The constitutional point is not that s 96 transfers 

State legislative power to the Commonwealth. Rather, the Commonwealth can offer 

financial assistance on conditions, and States decide whether to accept the grant.
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Students should distinguish coercive legislation from conditional spending. A 

condition may exert enormous practical pressure, yet the legal form remains a 

grant. The breadth of s 96 is one reason Australia's fiscal federalism differs from the 

formal distribution of legislative heads of power.

Integrating economic powers in a problem question

Economic problems frequently engage more than one head. A law licensing a 

foreign mining corporation's exports can potentially rely on s 51(i) and s 51(xx). A 

levy imposed on that corporation may require analysis under s 51(ii), s 55 and 

possibly s 90. A funding scheme for State infrastructure may use s 96. The student 

should identify every plausible source but avoid unnecessary analysis where one 

head clearly resolves the issue.

The strongest answers proceed provision by provision. Characterise each statutory 

command. Determine the regulated transaction or entity. Identify the head of power. 

Apply the case test. Then check constitutional limits. The sequence prevents 

students from assuming that because a statute concerns "the economy" it is 

automatically supported.

Worked method: federal regulation of a national supply 
chain

Imagine a Commonwealth law requiring every corporation exporting agricultural 

products overseas to comply with national traceability standards. The export 

requirement is directly connected to s 51(i). If the companies are constitutional 

corporations, s 51(xx) provides an additional basis. A requirement that local farms 

supplying those exporters keep records may be supported incidentally if effective 

export regulation depends on traceability through the production chain.

If the same Act imposes a compulsory industry levy, classify the levy separately. Is 

it a tax? Is it a genuine payment for an identifiable regulatory service? Does s 55 

require the tax to be placed in separate legislation? If the scheme differentiates by 

State location, consider s 51(ii) and s 99. One factual scheme can therefore contain 

several constitutional questions.
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STUDENT METHOD

The best economic-powers answers do not say "the Commonwealth can regulate 

the national economy". They identify the exact power supporting each legal 

command.

Chapter 5 synthesis

The Commonwealth's economic influence is built from specific constitutional 

powers. Section 51(i) supports overseas and interstate trade and sufficiently 

connected activities. Section 51(ii) supports taxation subject to federal non-

discrimination and the special procedural rules in ss 53 and 55. Section 51(xx) 

supports broad regulation of foreign, trading and financial corporations but does not 

itself confer a general incorporation power. Section 96 allows conditional grants that 

can reshape practical federal relations. Section 90 protects the Commonwealth's 

exclusive customs and excise position.

Students should therefore think in categories. Is the law regulating a transaction, 

imposing an exaction, directing a corporation, or funding a State? Once the 

category is identified, the correct constitutional provision and authorities become 

much easier to apply.

TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 5. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 5 - REVISION & SUMMARY
Economic Powers: Trade and Commerce, Taxation and Corporations

PLAIN-ENGLISH SUMMARY

The Commonwealth's economic influence is built from specific constitutional
powers. Section 51(i) supports overseas and interstate trade and sufficiently
connected activities. Section 51(ii) supports taxation subject to federal
non-discrimination and the special procedural rules in ss 53 and 55. Section
51(xx) supports broad regulation of foreign, trading and financial corporations
but does not itself confer a general incorporation power. Section 96 allows
conditional grants that can reshape practical federal relations. Section 90
protects the Commonwealth's exclusive customs and excise position. Students
should therefore think in categories. Is the law regulating a transaction,
imposing an exaction, directing a corporation, or funding a State? Once the
category is identified, the correct constitutional provision and authorities
become much easier to apply.

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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FREQUENTLY ASKED QUESTIONS
Chapter 5 - Economic Powers: Trade and Commerce, Taxation and Corporations

What is covered by s 51(i)?

The trade and commerce power covers trade and commerce with other countries
and among the States. It does not confer a general power over purely intrastate
trade, although sufficiently connected intrastate regulation may sometimes be
supported.

How do you recognise a tax for s 51(ii)?

A tax is generally a compulsory exaction of money by a public authority for public
purposes, enforceable by law and not a payment for services rendered. The
constitutional form and substance of the exaction matter.

Why are ss 53 and 55 important in taxation problems?

They impose special procedural and structural rules for taxation legislation,
including limits on Senate amendment powers and the requirement that laws
imposing taxation deal only with taxation and, subject to the constitutional text,
one subject of taxation.
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FREQUENTLY ASKED QUESTIONS
Chapter 5 - continued

Which corporations fall within s 51(xx)?

Foreign corporations and trading or financial corporations formed within the
Commonwealth. The character of the corporation is determined by constitutional
doctrine, including the nature and significance of its trading or financial activities.

Can s 51(xx) support incorporation of companies?

The Incorporation Case established that s 51(xx) does not itself support a
general law for creating trading or financial corporations. The power principally
concerns corporations already formed.

Why is s 96 so powerful?

Section 96 allows the Commonwealth to grant financial assistance to States on
terms and conditions it thinks fit. Conditional grants can strongly influence State
policy even where the Commonwealth lacks a direct legislative head of power
over the subject.
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CHAPTER 5 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Trade and

commerce with other countries and among the States.

s 51(i)

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Taxation, but not

so as to discriminate between States or parts of States.

s 51(ii)

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Foreign, trading

and financial corporations.

s 51(xx)

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with: Limits Senate

power over money and taxation bills.

s 53

s 109

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which constitutional provision is most directly associated with: Requires

taxation laws to deal only with taxation and generally one subject of taxation.

s 55

s 109

s 128

s 92

6. Which constitutional provision is most directly associated with: Exclusive

Commonwealth power over customs and excise.

s 90

s 109

s 128

s 92

7. Which constitutional provision is most directly associated with: Prohibits

preference to one State or part of a State in laws or regulations of trade, commerce

or revenue.

s 99

s 109

s 128

s 92

8. Which constitutional provision is most directly associated with: Conditional

grants to States.

s 96

s 109

s 128

s 92

9. Which case is used in this chapter for the following proposition: Broad

conception of trade and commerce, extending beyond the final act of sale.

W & A McArthur Ltd v Queensland (1920) 28 CLR 530

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR

54

Matthews v Chicory Marketing Board (Vic) (1938) 60 CLR 263

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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10. Which case is used in this chapter for the following proposition: Incidental

aspect of s 51(i) allowed regulation of processes sufficiently connected with export

trade.

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565

W & A McArthur Ltd v Queensland (1920) 28 CLR 530

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR

54

Matthews v Chicory Marketing Board (Vic) (1938) 60 CLR 263

11. Which case is used in this chapter for the following proposition:

Commonwealth may reach intrastate operations where sufficiently connected to

interstate trade and safety.

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR

54

W & A McArthur Ltd v Queensland (1920) 28 CLR 530

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565

Matthews v Chicory Marketing Board (Vic) (1938) 60 CLR 263

12. Which case is used in this chapter for the following proposition: Classic

definition of a tax as a compulsory exaction by public authority for public purposes

and not payment for services.

Matthews v Chicory Marketing Board (Vic) (1938) 60 CLR 263

W & A McArthur Ltd v Queensland (1920) 28 CLR 530

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR

54

13. Which case is used in this chapter for the following proposition: Applied

taxation definition and s 55 to an immigration clearance fee.

Air Caledonie International v Commonwealth (1988) 165 CLR 462

W & A McArthur Ltd v Queensland (1920) 28 CLR 530

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR

54

14. Which case is used in this chapter for the following proposition: Leading

authority on financial corporations.

State Superannuation Board v Trade Practices Commission (1982) 150 CLR 282

W & A McArthur Ltd v Queensland (1920) 28 CLR 530

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 
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O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR

54

15. Which case is used in this chapter for the following proposition: Substantial

trading activity may make an entity a trading corporation.

R v Federal Court of Australia; Ex parte WA National Football League

(Adamson's Case) (1979) 143 CLR 190

W & A McArthur Ltd v Queensland (1920) 28 CLR 530

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR

54

16. Which case is used in this chapter for the following proposition: Confirms the

broad reach of the corporations power over constitutional corporations and their

relationships.

New South Wales v Commonwealth (Work Choices Case) (2006) 229 CLR 1

W & A McArthur Ltd v Queensland (1920) 28 CLR 530

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR

54

17. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

18. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

19. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 
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Use it only in the conclusion

20. Which term best matches this description: Economic activity regulated by s

51(i).

Trade

Federalism

Judicial power

Appropriation

4. 

1. 

2. 

3. 

4. 

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 5 Quiz Questions

181  |  CONSTITUTIONAL LAW IN AUSTRALIA

185   |   CONSTITUTIONAL LAW IN AUSTRALIA189   |   CONSTITUTIONAL LAW IN AUSTRALIA



ANSWER PAGE

Chapter 5 - Quiz Answers

1. A - s 51(i)

s 51(i) is the provision linked to this rule in this chapter.

2. A - s 51(ii)

s 51(ii) is the provision linked to this rule in this chapter.

3. A - s 51(xx)

s 51(xx) is the provision linked to this rule in this chapter.

4. A - s 53

s 53 is the provision linked to this rule in this chapter.

5. A - s 55

s 55 is the provision linked to this rule in this chapter.

6. A - s 90

s 90 is the provision linked to this rule in this chapter.

7. A - s 99

s 99 is the provision linked to this rule in this chapter.

8. A - s 96

s 96 is the provision linked to this rule in this chapter.

9. A - W & A McArthur Ltd v Queensland (1920) 28 CLR 530

W & A McArthur Ltd v Queensland (1920) 28 CLR 530 is the authority connected to that

proposition.
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10. A - O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565 is the authority connected to that

proposition.

11. A - Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR

54

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR 54 is the

authority connected to that proposition.

12. A - Matthews v Chicory Marketing Board (Vic) (1938) 60 CLR 263

Matthews v Chicory Marketing Board (Vic) (1938) 60 CLR 263 is the authority connected

to that proposition.

13. A - Air Caledonie International v Commonwealth (1988) 165 CLR 462

Air Caledonie International v Commonwealth (1988) 165 CLR 462 is the authority

connected to that proposition.

14. A - State Superannuation Board v Trade Practices Commission (1982) 150 CLR 282

State Superannuation Board v Trade Practices Commission (1982) 150 CLR 282 is the

authority connected to that proposition.

15. A - R v Federal Court of Australia; Ex parte WA National Football League (Adamson's

Case) (1979) 143 CLR 190

R v Federal Court of Australia; Ex parte WA National Football League (Adamson's Case)

(1979) 143 CLR 190 is the authority connected to that proposition.

16. A - New South Wales v Commonwealth (Work Choices Case) (2006) 229 CLR 1

New South Wales v Commonwealth (Work Choices Case) (2006) 229 CLR 1 is the

authority connected to that proposition.

17. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

18. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.
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19. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

20. A - Trade

Trade is the term used in the chapter.
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CHAPTER 5 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of s 51(i).

2. Explain the constitutional significance of s 51(ii).

3. Explain the constitutional significance of s 51(xx).

4. Explain the constitutional significance of s 53.

5. Explain the constitutional significance of s 55.

6. Explain the constitutional significance of s 90.

7. Explain the constitutional significance of s 99.

8. Explain the constitutional significance of s 96.

9. What is the exam significance of W & A McArthur Ltd v Queensland (1920) 28

CLR 530?

10. What is the exam significance of O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR

565?

11. What is the exam significance of Airlines of New South Wales Pty Ltd v New

South Wales (No 2) (1965) 113 CLR 54?
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12. What is the exam significance of Matthews v Chicory Marketing Board (Vic)

(1938) 60 CLR 263?

13. What is the exam significance of Air Caledonie International v Commonwealth

(1988) 165 CLR 462?

14. What is the exam significance of State Superannuation Board v Trade Practices

Commission (1982) 150 CLR 282?

15. What is the exam significance of R v Federal Court of Australia; Ex parte WA

National Football League (Adamson's Case) (1979) 143 CLR 190?

16. What is the exam significance of New South Wales v Commonwealth (Work

Choices Case) (2006) 229 CLR 1?

17. What is the recommended constitutional problem-solving sequence?

18. Why is issue spotting especially important in constitutional law?

19. How should competing High Court reasoning be handled?

20. Why should constitutional provisions be cited precisely?

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 5 Short Questions

186  |  CONSTITUTIONAL LAW IN AUSTRALIA

190   |   CONSTITUTIONAL LAW IN AUSTRALIA194   |   CONSTITUTIONAL LAW IN AUSTRALIA



ANSWER PAGE

Chapter 5 - Short Answer Models

1. Explain the constitutional significance of s 51(i).

s 51(i): Trade and commerce with other countries and among the States. In a problem,

identify whether the provision grants power, limits power, or supplies a structural rule,

then connect it to the relevant authority and facts.

2. Explain the constitutional significance of s 51(ii).

s 51(ii): Taxation, but not so as to discriminate between States or parts of States. In a

problem, identify whether the provision grants power, limits power, or supplies a structural

rule, then connect it to the relevant authority and facts.

3. Explain the constitutional significance of s 51(xx).

s 51(xx): Foreign, trading and financial corporations. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

4. Explain the constitutional significance of s 53.

s 53: Limits Senate power over money and taxation bills. In a problem, identify whether

the provision grants power, limits power, or supplies a structural rule, then connect it to

the relevant authority and facts.

5. Explain the constitutional significance of s 55.

s 55: Requires taxation laws to deal only with taxation and generally one subject of

taxation. In a problem, identify whether the provision grants power, limits power, or

supplies a structural rule, then connect it to the relevant authority and facts.

6. Explain the constitutional significance of s 90.
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s 90: Exclusive Commonwealth power over customs and excise. In a problem, identify

whether the provision grants power, limits power, or supplies a structural rule, then

connect it to the relevant authority and facts.

7. Explain the constitutional significance of s 99.

s 99: Prohibits preference to one State or part of a State in laws or regulations of trade,

commerce or revenue. In a problem, identify whether the provision grants power, limits

power, or supplies a structural rule, then connect it to the relevant authority and facts.

8. Explain the constitutional significance of s 96.

s 96: Conditional grants to States. In a problem, identify whether the provision grants

power, limits power, or supplies a structural rule, then connect it to the relevant authority

and facts.

9. What is the exam significance of W & A McArthur Ltd v Queensland (1920) 28

CLR 530?

W & A McArthur Ltd v Queensland (1920) 28 CLR 530: Broad conception of trade and

commerce, extending beyond the final act of sale. Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

10. What is the exam significance of O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR

565?

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565: Incidental aspect of s 51(i) allowed

regulation of processes sufficiently connected with export trade. Use it by stating the

proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

11. What is the exam significance of Airlines of New South Wales Pty Ltd v New

South Wales (No 2) (1965) 113 CLR 54?

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR 54:

Commonwealth may reach intrastate operations where sufficiently connected to interstate

trade and safety. Use it by stating the proposition precisely, identifying the factual analogy

or distinction, and explaining how that affects validity.
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12. What is the exam significance of Matthews v Chicory Marketing Board (Vic)

(1938) 60 CLR 263?

Matthews v Chicory Marketing Board (Vic) (1938) 60 CLR 263: Classic definition of a tax

as a compulsory exaction by public authority for public purposes and not payment for

services. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

13. What is the exam significance of Air Caledonie International v Commonwealth

(1988) 165 CLR 462?

Air Caledonie International v Commonwealth (1988) 165 CLR 462: Applied taxation

definition and s 55 to an immigration clearance fee. Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

14. What is the exam significance of State Superannuation Board v Trade Practices

Commission (1982) 150 CLR 282?

State Superannuation Board v Trade Practices Commission (1982) 150 CLR 282:

Leading authority on financial corporations. Use it by stating the proposition precisely,

identifying the factual analogy or distinction, and explaining how that affects validity.

15. What is the exam significance of R v Federal Court of Australia; Ex parte WA

National Football League (Adamson's Case) (1979) 143 CLR 190?

R v Federal Court of Australia; Ex parte WA National Football League (Adamson's Case)

(1979) 143 CLR 190: Substantial trading activity may make an entity a trading

corporation. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

16. What is the exam significance of New South Wales v Commonwealth (Work

Choices Case) (2006) 229 CLR 1?

New South Wales v Commonwealth (Work Choices Case) (2006) 229 CLR 1: Confirms

the broad reach of the corporations power over constitutional corporations and their

relationships. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

17. What is the recommended constitutional problem-solving sequence?189  |  CONSTITUTIONAL LAW IN AUSTRALIA
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Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

18. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

19. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

20. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.
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INTERACTIVE REVISION

Chapter 5 - Across & Down Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 5 Active Crossword

Across / Down Vocabulary Clues

TRADE - Economic activity regulated by s 51(i).

TAXATION - s 51(ii) head of power.

CORPORATIONS - Entities addressed by s 51(xx).

EXCISE - Exclusive Commonwealth subject under s 90.

INTERSTATE - Trade among States within s 51(i).

FOREIGN - One category of corporation under s 51(xx).

FINANCIAL - Type of constitutional corporation.

TRADING - Type of constitutional corporation.

WORKCHOICES - 2006 case confirming broad corporations power.

CALEDONIE - Case concerning a charge held to be taxation.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 5 - Crossword Answers

TRADE - Economic activity regulated by s 51(i).

TAXATION - s 51(ii) head of power.

CORPORATIONS - Entities addressed by s 51(xx).

EXCISE - Exclusive Commonwealth subject under s 90.

INTERSTATE - Trade among States within s 51(i).

FOREIGN - One category of corporation under s 51(xx).

FINANCIAL - Type of constitutional corporation.

TRADING - Type of constitutional corporation.

WORKCHOICES - 2006 case confirming broad corporations power.

CALEDONIE - Case concerning a charge held to be taxation.

Open the separate electronic crossword answer page

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

National Platform Levy

The Commonwealth imposes a compulsory annual levy on every large digital platform,

stating that proceeds will fund online-safety regulation. Advise whether the levy is taxation

and what procedural rules follow.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

Corporate Workplace Standards Act

The Commonwealth sets workplace, environmental and consumer standards for all

trading corporations, including purely intrastate conduct. A State challenges the Act as too

remote from corporate status.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.
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MODEL ANSWER PAGE

Chapter 5 - HD IRAC Answers

Problem 1: National Platform Levy

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Economic Powers: Trade and Commerce, Taxation and Corporations.

RULE / LAW

Economic powers are construed according to their text. s 51(i) covers overseas and

interstate trade and sufficiently incidental matters; s 51(ii) taxation is broad but subject to

ss 53, 55 and non-discrimination; s 51(xx) supports broad regulation of constitutional

corporations. Key provisions include s 51(i), s 51(ii), s 51(xx), s 53, s 55. Key authorities

include W & A McArthur Ltd v Queensland; O'Sullivan v Noarlunga Meat Ltd; Airlines of

New South Wales Pty Ltd v New South Wales; Matthews v Chicory Marketing Board; Air

Caledonie International v Commonwealth.

APPLICATION

Classify the regulated transaction or entity first. For a levy, ask whether it is a compulsory

exaction for public purposes rather than payment for identifiable services. For

corporations, determine constitutional-corporation status and whether the law regulates

activities or relationships sufficiently connected to that corporation.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: Corporate Workplace Standards Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Economic Powers: Trade and Commerce, Taxation and Corporations.

RULE / LAW

Economic powers are construed according to their text. s 51(i) covers overseas and

interstate trade and sufficiently incidental matters; s 51(ii) taxation is broad but subject to

ss 53, 55 and non-discrimination; s 51(xx) supports broad regulation of constitutional

corporations. Key provisions include s 51(i), s 51(ii), s 51(xx), s 53, s 55. Key authorities

include W & A McArthur Ltd v Queensland; O'Sullivan v Noarlunga Meat Ltd; Airlines of

New South Wales Pty Ltd v New South Wales; Matthews v Chicory Marketing Board; Air

Caledonie International v Commonwealth.

APPLICATION

Classify the regulated transaction or entity first. For a levy, ask whether it is a compulsory

exaction for public purposes rather than payment for identifiable services. For

corporations, determine constitutional-corporation status and whether the law regulates

activities or relationships sufficiently connected to that corporation.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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CHAPTER 6. EXTERNAL 
AFFAIRS, DEFENCE, RACE, 
TERRITORIES AND OTHER 
HEADS OF POWER
s 51(xxix) • s 51(vi) • s 51(xxvi) • s 51(xix) • s 122 • treaty implementation • defence purpose

LEARNING OUTCOMES

Identify the distinct limbs of external affairs; apply treaty-implementation doctrine 

and specificity; analyse the purposive defence power in peace and war; explain the 

race, aliens and territories powers; and recognise interactions among these powers 

and constitutional limitations.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, para 2.50 and ch 4; external affairs and 

defence, with related heads of power.

AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.
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Why these powers are grouped together

This chapter deals with powers that can dramatically expand Commonwealth 

legislative reach beyond matters that look "national" in an ordinary domestic sense. 

Section 51(xxix) can support laws concerning matters external to Australia and 

implementation of international obligations. Section 51(vi) can expand and contract 

with the demands of defence and national security. Section 51(xxvi) permits special 

laws for people of a race for whom it is deemed necessary to make special laws. 

Section 51(xix) concerns naturalisation and aliens. Section 122 gives Parliament 

broad authority over Territories. Each power has a different constitutional logic and 

must be kept analytically separate.

The central study skill is to identify the limb or aspect of the power being relied 

upon. "External affairs" is not one test. "Defence" is not simply any law connected 

with security. "Race" is not a general equality power. The constitutional text and the 

cases determine the scope.

External affairs: four recurring analytical pathways

Section 51(xxix) is commonly analysed through several categories: relations with 

other countries and international organisations; matters geographically external to 

Australia; implementation of treaties or international obligations; and, in some 

reasoning, matters of international concern. Modern exam problems most often 

focus on the geographical externality and treaty implementation aspects.

Students should begin by asking what makes the subject "external". If conduct, 

persons or places are geographically outside Australia, cases such as Polyukhovich 

v Commonwealth (1991) 172 CLR 501 become relevant. If Parliament is 

implementing a treaty, the problem shifts to whether the treaty obligation is genuine 

and sufficiently specific and whether the legislation is reasonably capable of being 

considered appropriate and adapted to implementation.

Geographical externality

Polyukhovich v Commonwealth (1991) 172 CLR 501 concerned Commonwealth 

legislation dealing with war crimes committed in Europe before the defendant 

became an Australian citizen. A majority accepted that matters geographically 

external to Australia could fall within external affairs even without a further 

Australian nexus of the kind argued for in the case.
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Victoria v Commonwealth (Industrial Relations Act Case) (1996) 187 CLR 416 

reinforced the modern breadth of the externality aspect. XYZ v Commonwealth 

(2006) 227 CLR 532 also illustrates the capacity of the Commonwealth to legislate 

with respect to conduct outside Australia. Students should not therefore assume 

that external affairs is confined to diplomacy or treaty performance.

The practical exam question is whether the law is truly directed to an external 

matter. If the subject is outside Australia's geographical limits, the constitutional 

connection may be direct. If the law concerns purely domestic conduct, treaty 

implementation or another aspect of s 51(xxix) must usually do the work.

Relations with other countries and international 
organisations

The phrase "external affairs" naturally includes Australia's relations with foreign 

States and international institutions. R v Sharkey (1949) 79 CLR 121 is an older 

example of the power's relationship with foreign affairs. Commonwealth legislation 

may protect or regulate aspects of international relations because the conduct of 

Australia's external relations is a national function.

The scope is not dependent on the law implementing a treaty. Treaty 

implementation is one aspect of the power, not the whole of it. This distinction 

matters where the facts concern diplomatic relations, foreign governments, 

international organisations or other matters inherently connected to Australia's 

external position.

Treaty implementation: the constitutional transformation

Treaty implementation is one of the most important features of modern federal 

power. R v Burgess; Ex parte Henry (1936) 55 CLR 608 began the development of 

the doctrine. Koowarta v Bjelke-Petersen (1982) 153 CLR 168 and Commonwealth 

v Tasmania (Tasmanian Dam Case) (1983) 158 CLR 1 established that valid 

Commonwealth legislation can implement international treaty obligations even 

where the domestic subject would otherwise lie outside a specific federal head of 

power.

The Tasmanian Dam litigation is constitutionally transformative because it 

demonstrates that the Commonwealth can regulate land and environmental activity 

inside a State where the law validly implements an international obligation. The 
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case also confirms the post-Engineers rejection of an implied "reserved State 

powers" limitation. The question is whether s 51(xxix) supports the law, not whether 

the subject traditionally belongs to State government.

This does not mean that entering a treaty gives Parliament unlimited power. The 

legislation must implement the treaty rather than use the treaty as a pretext for 

unrelated domestic regulation. That is where conformity and specificity become 

important.

Conformity between the treaty and the legislation

A law relying on treaty implementation must be reasonably capable of being 

considered appropriate and adapted to implementing the treaty obligation. The 

Commonwealth does not need to reproduce treaty words mechanically, but there 

must be a real relationship between obligation and legislation.

Richardson v Forestry Commission (1988) 164 CLR 261 illustrates that interim 

protective legislation can be supported where it is reasonably connected to 

determining or protecting a matter pending implementation of an international 

heritage obligation. Queensland v Commonwealth (1989) 167 CLR 232 further 

demonstrates the application of external-affairs doctrine in the World Heritage 

setting.

Students should compare the treaty obligation with each challenged statutory 

provision. If the treaty requires States Parties to take specific regulatory action, a 

law doing that will be easier to support. If the treaty uses broad aspirational 

language, the question becomes more difficult.

Specificity and the ILO Case

Victoria v Commonwealth (Industrial Relations Act Case) (1996) 187 CLR 416 is 

important for the requirement that treaty obligations possess sufficient specificity to 

support domestic legislation. Very broad aspirations may not themselves provide a 

constitutionally meaningful standard for detailed legislative implementation.

The specificity inquiry is not a requirement that treaties look like domestic statutes. 

International instruments often use flexible language. The constitutional question is 

whether the obligation or standard provides enough content to identify what 
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Australia has undertaken to do. A student should therefore quote or accurately 

paraphrase the relevant treaty article before analysing the implementing law.

STUDENT METHOD

In a treaty problem, write the treaty obligation and the domestic provision side by 

side. Ask: What exactly did Australia undertake? What exactly does the 

statute require? How does one implement the other?

The Commonwealth may legislate contrary to 
international law

External affairs gives the Commonwealth power to implement international 

obligations, but international law is not automatically a domestic constitutional 

limitation on Parliament. Parliament can, as a matter of domestic constitutional 

capacity, enact legislation inconsistent with international obligations if it has a 

constitutional source of power. The legal consequences at international law are a 

separate question.

This distinction appears in cases concerning migration and other international 

obligations. It is important because students sometimes assume that treaty 

ratification automatically invalidates inconsistent Australian legislation. In Australia's 

dualist system, treaties generally require legislative implementation to alter 

domestic rights and duties, and the constitutional validity of later inconsistent 

legislation is a separate domestic-law inquiry.

Tutorial application: climate treaty legislation

A hypothetical treaty requiring States Parties to end fossil-fuel production and use 

by a specified date raises classic s 51(xxix) issues. If Australia has merely 

expressed in-principle support for a draft treaty that has not yet been signed or 

ratified, treaty-implementation power may not yet be available in the ordinary way. 

The legal status of the international instrument matters.

If Australia later ratifies a treaty containing sufficiently specific obligations, 

Commonwealth legislation regulating fossil-fuel production could potentially be 

supported even though mining within a State would otherwise be beyond the direct 

trade-and-commerce power. The student must still compare the statutory scheme 
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with the treaty. A licensing regime that permits continued production until 2034 may 

or may not implement an obligation requiring phase-out by 2035, depending on its 

design and the treaty's flexibility.

A separate border-security law detaining climate refugees requires independent 

analysis. A treaty about fossil-fuel production does not automatically support every 

migration or detention measure. External affairs may support aspects connected to 

international obligations or external matters, but other powers such as aliens, 

immigration and defence may be more relevant. Constitutional limits on detention 

must then be considered separately.

Defence power under s 51(vi)

Section 51(vi) gives Parliament power with respect to the naval and military defence 

of the Commonwealth and of the several States, and the control of forces to 

execute and maintain Commonwealth laws. Defence is often described as a 

purposive power. The connection between law and power depends significantly on 

whether the law is reasonably adapted to a defence purpose.

The scope of the power changes with circumstances. During major war, measures 

remote from military operations in peacetime may become constitutionally 

supportable because national mobilisation affects the entire economy and society. 

Farey v Burvett (1916) 21 CLR 433 upheld wartime bread-price regulation. The 

case demonstrates the "waxing and waning" character of the power.

Defence in peace and the need for a real connection

Defence power does not disappear in peacetime, but its reach is narrower. R v 

University of Sydney; Ex parte Drummond (1943) 67 CLR 413 shows that not every 

law said to improve national capacity has the necessary defence connection. A 

numerical restriction on university students could not simply be justified as defence 

because educated labour might be useful.

Adelaide Company of Jehovah's Witnesses Inc v Commonwealth (1943) 67 CLR 

116 also demonstrates limits. Wartime security concerns can support substantial 

regulation, but measures still require a sufficient constitutional connection and can 

engage other constitutional protections such as s 116. Defence is broad, not self-

defining.
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The Communist Party Case and internal security

Australian Communist Party v Commonwealth (1951) 83 CLR 1 is the foundational 

warning against allowing Parliament to define its own defence power. The 

Commonwealth attempted to dissolve the Communist Party and control associated 

persons by statutory declarations of threat. The High Court invalidated the scheme. 

The case establishes that Parliament cannot make the constitutional facts 

supporting defence power conclusive merely by reciting that they exist.

The decision also demonstrates the difference between genuine defence measures 

and legislation that seeks to transform political judgment into constitutional power. 

The Court retains the role of determining whether the required connection is legally 

present.

Thomas v Mowbray and modern national security

Thomas v Mowbray (2007) 233 CLR 307 concerned federal control orders aimed at 

preventing terrorist acts. The High Court upheld key aspects of the scheme. The 

case is important because the defence power is not confined to conventional wars 

against foreign States. Contemporary security threats can fall within constitutional 

defence where the required connection exists.

The contrast between Communist Party and Thomas is pedagogically valuable. 

Both concern internal security, but the statutory structures and constitutional 

connections differ. Students should not reduce the cases to "one invalid, one valid". 

Ask what powers were conferred, what factual criteria had to be satisfied, who 

made the decision and whether the legislation itself established a real constitutional 

connection rather than relying on conclusory labels.

Race power under s 51(xxvi)

Section 51(xxvi) permits special laws for the people of any race for whom it is 

deemed necessary to make special laws. The original provision excluded Aboriginal 

people. The 1967 referendum removed that exclusion, allowing the Commonwealth 

to make laws under the paragraph concerning Aboriginal and Torres Strait Islander 

peoples.

The power's modern controversy concerns whether laws must be beneficial. 

Kartinyeri v Commonwealth (1998) 195 CLR 337 arose from legislation affecting 

202  |  CONSTITUTIONAL LAW IN AUSTRALIA

206   |   CONSTITUTIONAL LAW IN AUSTRALIA210   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://www.austlii.edu.au/au/cases/cth/high_ct/195clr337.html
https://www.austlii.edu.au/au/cases/cth/high_ct/233clr307.html
https://www.austlii.edu.au/au/cases/cth/high_ct/83clr1.html
https://www.legislation.gov.au/C2004Q00685/latest/text


CONSTITUTIONAL LAW IN AUSTRALIA

78   |   CONSTITUTIONAL LAW IN AUSTRALIA

protection of the Hindmarsh Island area. The judgments did not establish a clear 

general rule that the race power can only be used beneficially. Some judges 

suggested limits associated with manifest abuse or necessity, while Kirby J adopted 

a more protective position in dissent.

The exam lesson is caution. Do not state that s 51(xxvi) contains a settled 

constitutional requirement of benefit. Explain the competing reasoning in Kartinyeri 

and identify the legal character of the law before considering broader equality 

arguments.

Aliens power under s 51(xix)

Section 51(xix) supports laws with respect to naturalisation and aliens. The concept 

of alienage is constitutional rather than entirely controlled by Parliament. Cases 

concerning British subjects and Australian independence show that Parliament has 

substantial authority to define citizenship and regulate non-citizens, but not 

unlimited authority to declare anyone an alien.

Love v Commonwealth (2020) 270 CLR 152 is exceptional and constitutionally 

significant. A majority held that an Aboriginal Australian satisfying the relevant 

tripartite test of Aboriginal identity could not be an "alien" within s 51(xix), even if not 

an Australian citizen. The decision links constitutional membership, Indigenous 

identity and the aliens power in a way not captured by statutory citizenship alone.

Students should use Love carefully. It does not create a broad constitutional 

immunity for all non-citizens. It identifies a constitutional limit on alienage in the 

particular context of Aboriginal Australians.

Territories power under s 122

Section 122 allows Parliament to make laws for the government of any Territory. 

The power is broad and differs textually from the enumerated powers in s 51. 

Historically, some constitutional guarantees were treated as having limited 

application to Territory laws. Modern doctrine has rejected several sharp 

distinctions.

Wurridjal v Commonwealth (2009) 237 CLR 309 is crucial because it confirmed that 

the just-terms requirement associated with s 51(xxxi) can constrain acquisitions 

under the territories power. Commonwealth v Yunupingu (2025) 99 ALJR 519 
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further confirms the importance of just terms in the Territory/native-title context. The 

relationship between s 122 and Chapter III has also generated difficult case law, 

considered later in the judicial-power chapter.

Other supporting powers and federal techniques

The Commonwealth may also rely on s 51(xxxvii) when States refer matters to the 

Commonwealth, s 51(xxxviii) in specified request-and-consent circumstances, and 

s 51(xxxix) for incidental legislation. Section 96 provides a financial mechanism for 

influencing State policy. These provisions remind students that constitutional power 

is often assembled from multiple sources rather than found in a single paragraph.

A sophisticated answer identifies the strongest head first but mentions alternative 

heads where they materially affect the analysis. The aim is not to list every power in 

the Constitution. The aim is to show why the challenged statutory command is 

constitutionally supported.

Integrated problem-solving method

For external affairs, identify the relevant limb, treaty status, obligation and 

conformity. For defence, identify the defence purpose and the factual 

circumstances that affect the power's breadth. For race, identify whether the law is 

a special law directed to people of a race and deal carefully with Kartinyeri. For 

aliens, identify the person's constitutional status rather than relying only on statutory 

labels. For territories, identify s 122 and then ask whether another constitutional 

limitation applies.

Only after the head of power is established should the student move to constraints. 

A treaty law can still burden political communication. A defence law can still engage 

s 116. A territories law can still engage just terms. A detention law may raise 

Chapter III even where a head of legislative power exists.

Chapter 6 synthesis

External affairs can bring international and geographically external matters within 

Commonwealth power and can support domestic implementation of sufficiently 

specific treaty obligations. Defence is purposive and varies with national 

circumstances but remains judicially enforceable. The race power is historically 

transformed but doctrinally controversial. Alienage has constitutional content that 
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Parliament cannot completely redefine. The territories power is broad but not 

isolated from the rest of the Constitution.

The chapter's core method is precision: identify the exact power, identify the exact 

aspect of that power, connect the law to the doctrine, and then move separately to 

constitutional limitations.

TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 6. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 6 - REVISION & SUMMARY
External Affairs, Defence, Race, Territories and Other Heads of Power

PLAIN-ENGLISH SUMMARY

External affairs can bring international and geographically external matters
within Commonwealth power and can support domestic implementation of
sufficiently specific treaty obligations. Defence is purposive and varies with
national circumstances but remains judicially enforceable. The race power is
historically transformed but doctrinally controversial. Alienage has
constitutional content that Parliament cannot completely redefine. The
territories power is broad but not isolated from the rest of the Constitution. The
chapter's core method is precision: identify the exact power, identify the exact
aspect of that power, connect the law to the doctrine, and then move
separately to constitutional limitations.

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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FREQUENTLY ASKED QUESTIONS
Chapter 6 - External Affairs, Defence, Race, Territories and Other Heads of Power

What are the main limbs of the external affairs power?

The power includes matters geographically external to Australia, relations with
other countries and international organisations, and implementation of sufficiently
specific international obligations. Each limb should be identified separately.

Does signing a treaty automatically validate any Commonwealth law?

No. Treaty implementation must satisfy constitutional doctrine. The law must be
reasonably capable of being considered appropriate and adapted to
implementing the obligation, and the obligation must possess sufficient specificity
for legislative implementation.

Why is the defence power called purposive?

Because validity depends heavily on whether the law is directed to defence
purposes. Its practical scope may expand during war or national emergency and
contract in peacetime, but the Court retains responsibility for constitutional
validity.
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FREQUENTLY ASKED QUESTIONS
Chapter 6 - continued

What is controversial about s 51(xxvi)?

The race power was changed in 1967 to remove the exclusion relating to
Aboriginal people, but Kartinyeri left unresolved difficult questions about whether
the power can support laws detrimental to the relevant race and what
constitutional limits may apply.

Can Parliament define anyone it chooses as an alien?

No. Parliament has substantial authority under s 51(xix), but the constitutional
concept of alienage has limits. Love illustrates that constitutional status cannot
always be reduced to statutory citizenship alone.

Is s 122 completely unconstrained by the rest of the Constitution?

No. The territories power is broad, but modern authority demonstrates interaction
with other constitutional limitations, including s 51(xxxi) in relevant
acquisition-of-property contexts and Chapter III/Kable principles in Territory
courts.
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CHAPTER 6 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Defence of the

Commonwealth and States and control of forces.

s 51(vi)

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Naturalisation

and aliens.

s 51(xix)

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Special laws for

the people of any race for whom it is deemed necessary to make special laws.

s 51(xxvi)

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with: External affairs.

s 51(xxix)

s 109

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which constitutional provision is most directly associated with: Government of

Commonwealth territories.

s 122

s 109

s 128

s 92

6. Which case is used in this chapter for the following proposition: External affairs

extends to matters geographically external to Australia.

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

Polyukhovich v Commonwealth (1991) 172 CLR 501

R v Burgess; Ex parte Henry (1936) 55 CLR 608

Koowarta v Bjelke-Petersen (1982) 153 CLR 168

7. Which case is used in this chapter for the following proposition: Majority treated

physical externality as sufficient for s 51(xxix).

Polyukhovich v Commonwealth (1991) 172 CLR 501

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

R v Burgess; Ex parte Henry (1936) 55 CLR 608

Koowarta v Bjelke-Petersen (1982) 153 CLR 168

8. Which case is used in this chapter for the following proposition: Early treaty-

implementation authority under external affairs.

R v Burgess; Ex parte Henry (1936) 55 CLR 608

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

Polyukhovich v Commonwealth (1991) 172 CLR 501

Koowarta v Bjelke-Petersen (1982) 153 CLR 168

9. Which case is used in this chapter for the following proposition: External affairs

supported federal racial-discrimination legislation implementing a treaty.

Koowarta v Bjelke-Petersen (1982) 153 CLR 168

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

Polyukhovich v Commonwealth (1991) 172 CLR 501

R v Burgess; Ex parte Henry (1936) 55 CLR 608

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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10. Which case is used in this chapter for the following proposition: Broad treaty-

implementation limb of external affairs.

Commonwealth v Tasmania (1983) 158 CLR 1

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

Polyukhovich v Commonwealth (1991) 172 CLR 501

R v Burgess; Ex parte Henry (1936) 55 CLR 608

11. Which case is used in this chapter for the following proposition: Treaty

obligations require sufficient specificity and implementing laws must be

reasonably capable of being appropriate and adapted to the treaty.

Victoria v Commonwealth (Industrial Relations Act Case) (1996) 187 CLR 416

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

Polyukhovich v Commonwealth (1991) 172 CLR 501

R v Burgess; Ex parte Henry (1936) 55 CLR 608

12. Which case is used in this chapter for the following proposition: Defence power

did not validate the Communist Party Dissolution Act merely through legislative

assertion.

Australian Communist Party v Commonwealth (1951) 83 CLR 1

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

Polyukhovich v Commonwealth (1991) 172 CLR 501

R v Burgess; Ex parte Henry (1936) 55 CLR 608

13. Which case is used in this chapter for the following proposition: Upheld federal

control-order legislation and illustrates modern security reasoning.

Thomas v Mowbray (2007) 233 CLR 307

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

Polyukhovich v Commonwealth (1991) 172 CLR 501

R v Burgess; Ex parte Henry (1936) 55 CLR 608

14. Which case is used in this chapter for the following proposition: Important,

divided authority concerning the race power.

Kartinyeri v Commonwealth (1998) 195 CLR 337

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 
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Polyukhovich v Commonwealth (1991) 172 CLR 501

R v Burgess; Ex parte Henry (1936) 55 CLR 608

15. Which case is used in this chapter for the following proposition: Held

Aboriginal Australians satisfying the relevant test could not be treated as aliens for

s 51(xix).

Love v Commonwealth (2020) 270 CLR 152

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

Polyukhovich v Commonwealth (1991) 172 CLR 501

R v Burgess; Ex parte Henry (1936) 55 CLR 608

16. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

17. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

18. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

Use it only in the conclusion

19. Which term best matches this description: Head of power in s 51(xxix).

Externalaffairs

Federalism

Judicial power

Appropriation

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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20. Which term best matches this description: International agreement capable of

supporting implementing legislation.

Treaty

Federalism

Judicial power

Appropriation

1. 

2. 

3. 

4. 
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ANSWER PAGE

Chapter 6 - Quiz Answers

1. A - s 51(vi)

s 51(vi) is the provision linked to this rule in this chapter.

2. A - s 51(xix)

s 51(xix) is the provision linked to this rule in this chapter.

3. A - s 51(xxvi)

s 51(xxvi) is the provision linked to this rule in this chapter.

4. A - s 51(xxix)

s 51(xxix) is the provision linked to this rule in this chapter.

5. A - s 122

s 122 is the provision linked to this rule in this chapter.

6. A - New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)

135 CLR 337

New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975) 135 CLR

337 is the authority connected to that proposition.

7. A - Polyukhovich v Commonwealth (1991) 172 CLR 501

Polyukhovich v Commonwealth (1991) 172 CLR 501 is the authority connected to that

proposition.

8. A - R v Burgess; Ex parte Henry (1936) 55 CLR 608

R v Burgess; Ex parte Henry (1936) 55 CLR 608 is the authority connected to that

proposition.
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9. A - Koowarta v Bjelke-Petersen (1982) 153 CLR 168

Koowarta v Bjelke-Petersen (1982) 153 CLR 168 is the authority connected to that

proposition.

10. A - Commonwealth v Tasmania (1983) 158 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1 is the authority connected to that

proposition.

11. A - Victoria v Commonwealth (Industrial Relations Act Case) (1996) 187 CLR 416

Victoria v Commonwealth (Industrial Relations Act Case) (1996) 187 CLR 416 is the

authority connected to that proposition.

12. A - Australian Communist Party v Commonwealth (1951) 83 CLR 1

Australian Communist Party v Commonwealth (1951) 83 CLR 1 is the authority

connected to that proposition.

13. A - Thomas v Mowbray (2007) 233 CLR 307

Thomas v Mowbray (2007) 233 CLR 307 is the authority connected to that proposition.

14. A - Kartinyeri v Commonwealth (1998) 195 CLR 337

Kartinyeri v Commonwealth (1998) 195 CLR 337 is the authority connected to that

proposition.

15. A - Love v Commonwealth (2020) 270 CLR 152

Love v Commonwealth (2020) 270 CLR 152 is the authority connected to that

proposition.

16. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

17. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

18. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.
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19. A - Externalaffairs

Externalaffairs is the term used in the chapter.

20. A - Treaty

Treaty is the term used in the chapter.
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CHAPTER 6 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of s 51(vi).

2. Explain the constitutional significance of s 51(xix).

3. Explain the constitutional significance of s 51(xxvi).

4. Explain the constitutional significance of s 51(xxix).

5. Explain the constitutional significance of s 122.

6. What is the exam significance of New South Wales v Commonwealth (Seas and

Submerged Lands Case) (1975) 135 CLR 337?

7. What is the exam significance of Polyukhovich v Commonwealth (1991) 172 CLR

501?

8. What is the exam significance of R v Burgess; Ex parte Henry (1936) 55 CLR

608?

9. What is the exam significance of Koowarta v Bjelke-Petersen (1982) 153 CLR

168?

10. What is the exam significance of Commonwealth v Tasmania (1983) 158 CLR 1?

11. What is the exam significance of Victoria v Commonwealth (Industrial Relations

Act Case) (1996) 187 CLR 416?
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12. What is the exam significance of Australian Communist Party v Commonwealth

(1951) 83 CLR 1?

13. What is the exam significance of Thomas v Mowbray (2007) 233 CLR 307?

14. What is the exam significance of Kartinyeri v Commonwealth (1998) 195 CLR

337?

15. What is the exam significance of Love v Commonwealth (2020) 270 CLR 152?

16. What is the recommended constitutional problem-solving sequence?

17. Why is issue spotting especially important in constitutional law?

18. How should competing High Court reasoning be handled?

19. Why should constitutional provisions be cited precisely?

20. What does it mean to distinguish a case?

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 6 Short Questions
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ANSWER PAGE

Chapter 6 - Short Answer Models

1. Explain the constitutional significance of s 51(vi).

s 51(vi): Defence of the Commonwealth and States and control of forces. In a problem,

identify whether the provision grants power, limits power, or supplies a structural rule,

then connect it to the relevant authority and facts.

2. Explain the constitutional significance of s 51(xix).

s 51(xix): Naturalisation and aliens. In a problem, identify whether the provision grants

power, limits power, or supplies a structural rule, then connect it to the relevant authority

and facts.

3. Explain the constitutional significance of s 51(xxvi).

s 51(xxvi): Special laws for the people of any race for whom it is deemed necessary to

make special laws. In a problem, identify whether the provision grants power, limits

power, or supplies a structural rule, then connect it to the relevant authority and facts.

4. Explain the constitutional significance of s 51(xxix).

s 51(xxix): External affairs. In a problem, identify whether the provision grants power,

limits power, or supplies a structural rule, then connect it to the relevant authority and

facts.

5. Explain the constitutional significance of s 122.

s 122: Government of Commonwealth territories. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

6. What is the exam significance of New South Wales v Commonwealth (Seas and

Submerged Lands Case) (1975) 135 CLR 337?
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New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975) 135 CLR

337: External affairs extends to matters geographically external to Australia. Use it by

stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

7. What is the exam significance of Polyukhovich v Commonwealth (1991) 172 CLR

501?

Polyukhovich v Commonwealth (1991) 172 CLR 501: Majority treated physical externality

as sufficient for s 51(xxix). Use it by stating the proposition precisely, identifying the

factual analogy or distinction, and explaining how that affects validity.

8. What is the exam significance of R v Burgess; Ex parte Henry (1936) 55 CLR

608?

R v Burgess; Ex parte Henry (1936) 55 CLR 608: Early treaty-implementation authority

under external affairs. Use it by stating the proposition precisely, identifying the factual

analogy or distinction, and explaining how that affects validity.

9. What is the exam significance of Koowarta v Bjelke-Petersen (1982) 153 CLR

168?

Koowarta v Bjelke-Petersen (1982) 153 CLR 168: External affairs supported federal

racial-discrimination legislation implementing a treaty. Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

10. What is the exam significance of Commonwealth v Tasmania (1983) 158 CLR 1?

Commonwealth v Tasmania (1983) 158 CLR 1: Broad treaty-implementation limb of

external affairs. Use it by stating the proposition precisely, identifying the factual analogy

or distinction, and explaining how that affects validity.

11. What is the exam significance of Victoria v Commonwealth (Industrial Relations

Act Case) (1996) 187 CLR 416?

Victoria v Commonwealth (Industrial Relations Act Case) (1996) 187 CLR 416: Treaty

obligations require sufficient specificity and implementing laws must be reasonably

capable of being appropriate and adapted to the treaty. Use it by stating the proposition
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precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

12. What is the exam significance of Australian Communist Party v Commonwealth

(1951) 83 CLR 1?

Australian Communist Party v Commonwealth (1951) 83 CLR 1: Defence power did not

validate the Communist Party Dissolution Act merely through legislative assertion. Use it

by stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

13. What is the exam significance of Thomas v Mowbray (2007) 233 CLR 307?

Thomas v Mowbray (2007) 233 CLR 307: Upheld federal control-order legislation and

illustrates modern security reasoning. Use it by stating the proposition precisely,

identifying the factual analogy or distinction, and explaining how that affects validity.

14. What is the exam significance of Kartinyeri v Commonwealth (1998) 195 CLR

337?

Kartinyeri v Commonwealth (1998) 195 CLR 337: Important, divided authority concerning

the race power. Use it by stating the proposition precisely, identifying the factual analogy

or distinction, and explaining how that affects validity.

15. What is the exam significance of Love v Commonwealth (2020) 270 CLR 152?

Love v Commonwealth (2020) 270 CLR 152: Held Aboriginal Australians satisfying the

relevant test could not be treated as aliens for s 51(xix). Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

16. What is the recommended constitutional problem-solving sequence?

Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

17. Why is issue spotting especially important in constitutional law?
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A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

18. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

19. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

20. What does it mean to distinguish a case?

Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.
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INTERACTIVE REVISION

Chapter 6 - Across & Down Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 6 Active Crossword

Across / Down Vocabulary Clues

EXTERNALAFFAIRS - Head of power in s 51(xxix).

TREATY - International agreement capable of supporting implementing legislation.

DEFENCE - Purposive head of power in s 51(vi).

RACE - Head of power in s 51(xxvi).

TERRITORIES - Subject of s 122.

ALIENS - Subject of s 51(xix).

KOOWARTA - Treaty-implementation and racial-discrimination case.

TASMANIANDAM - Major external-affairs case concerning World Heritage.

POLYUKHOVICH - Externality case involving retrospective war-crimes legislation.

COMMUNISTPARTY - Case limiting reliance on asserted national-security facts.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 6 - Crossword Answers

EXTERNALAFFAIRS - Head of power in s 51(xxix).

TREATY - International agreement capable of supporting implementing legislation.

DEFENCE - Purposive head of power in s 51(vi).

RACE - Head of power in s 51(xxvi).

TERRITORIES - Subject of s 122.

ALIENS - Subject of s 51(xix).

KOOWARTA - Treaty-implementation and racial-discrimination case.

TASMANIANDAM - Major external-affairs case concerning World Heritage.

POLYUKHOVICH - Externality case involving retrospective war-crimes legislation.

COMMUNISTPARTY - Case limiting reliance on asserted national-security facts.

Open the separate electronic crossword answer page
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HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

Global Wetlands Convention Act

Australia ratifies a treaty requiring protection of wetlands of international ecological value.

Parliament prohibits development of a wetland not yet formally listed under the treaty.

Advise on s 51(xxix).

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

National Security Association Act

During heightened geopolitical tension, Parliament authorises the Executive to declare

organisations unlawful if it is satisfied they threaten national security, without judicial

review. Advise on defence power and constitutional limits.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 6 HD Problems

225  |  CONSTITUTIONAL LAW IN AUSTRALIA

229   |   CONSTITUTIONAL LAW IN AUSTRALIA233   |   CONSTITUTIONAL LAW IN AUSTRALIA



MODEL ANSWER PAGE

Chapter 6 - HD IRAC Answers

Problem 1: Global Wetlands Convention Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in External Affairs, Defence, Race, Territories and Other Heads of Power.

RULE / LAW

External affairs supports geographically external matters, foreign relations and

implementation of sufficiently specific treaty obligations through measures reasonably

capable of being appropriate and adapted. Defence is purposive and varies with

circumstances. Other powers must be analysed according to their own text and cases.

Key provisions include s 51(vi), s 51(xix), s 51(xxvi), s 51(xxix), s 122. Key authorities

include New South Wales v Commonwealth; Polyukhovich v Commonwealth; R v

Burgess; Ex parte Henry; Koowarta v Bjelke-Petersen; Commonwealth v Tasmania.

APPLICATION

For treaty implementation, identify the treaty obligation, specificity and conformity

between the obligation and legislation. For defence, test the objective connection

between the measure and defence conditions rather than accepting legislative assertions.

For race, territories or aliens, identify the person or subject and any constitutional

limitation.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: National Security Association Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in External Affairs, Defence, Race, Territories and Other Heads of Power.

RULE / LAW

External affairs supports geographically external matters, foreign relations and

implementation of sufficiently specific treaty obligations through measures reasonably

capable of being appropriate and adapted. Defence is purposive and varies with

circumstances. Other powers must be analysed according to their own text and cases.

Key provisions include s 51(vi), s 51(xix), s 51(xxvi), s 51(xxix), s 122. Key authorities

include New South Wales v Commonwealth; Polyukhovich v Commonwealth; R v

Burgess; Ex parte Henry; Koowarta v Bjelke-Petersen; Commonwealth v Tasmania.

APPLICATION

For treaty implementation, identify the treaty obligation, specificity and conformity

between the obligation and legislation. For defence, test the objective connection

between the measure and defence conditions rather than accepting legislative assertions.

For race, territories or aliens, identify the person or subject and any constitutional

limitation.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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CHAPTER 7. FEDERALISM, S 109 
INCONSISTENCY AND 
INTERGOVERNMENTAL 
IMMUNITIES
s 109 • direct inconsistency • rights inconsistency • covering the field • Melbourne Corporation • 

Cigamatic

LEARNING OUTCOMES

Apply the three principal forms of s 109 inconsistency; explain severance, revival 

and the effect of inconsistency; analyse the Melbourne Corporation limitation; 

distinguish Commonwealth immunity from State law under Cigamatic; and solve 

overlapping Commonwealth-State problems in the correct sequence.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, chs 7 and 8; Commonwealth-State 

relations, inconsistency and intergovernmental immunities.
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AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.

Commonwealth-State relations begin with validity, not 
inconsistency

Section 109 applies only where there is a valid Commonwealth law and a valid 

State law that are inconsistent. That sequence matters. If the Commonwealth law 

lacks a head of power, s 109 cannot rescue it. If the State law is independently 

invalid, there is no need to rely on inconsistency. Students must therefore test the 

validity of each law before moving to s 109.

This is one of the most common structural mistakes in federalism problems. The 

mere existence of two laws on the same topic does not automatically trigger 

Commonwealth priority. The Constitution does not create a general rule that 

Commonwealth policy always wins. Section 109 operates only within its precise 

conditions.

What counts as a "law" for s 109?

The section refers to a law of a State and a law of the Commonwealth. The relevant 

Commonwealth norm can include valid subordinate legislation where the 

empowering statute gives it legal force. But not every administrative instruction, 

notice or non-binding document is a "law" for the purpose.

Airlines of New South Wales Pty Ltd v New South Wales (No 1) (1964) 113 CLR 1 

helps illustrate the distinction between legally binding norms and administrative 

material. In an exam, identify the legal instrument creating the obligation. Do not 

treat policy guidance as though it automatically produces constitutional 

inconsistency.

229  |  CONSTITUTIONAL LAW IN AUSTRALIA

233   |   CONSTITUTIONAL LAW IN AUSTRALIA237   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://www.austlii.edu.au/au/cases/cth/high_ct/113clr1.html
https://www.legislation.gov.au/C2004Q00685/latest/text
https://www.westlaw.com.au/
https://www.westlaw.com.au/
https://plus.lexis.com/au
https://www.hcourt.gov.au/cases-and-judgments/judgments
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://www.aph.gov.au/-/media/05_About_Parliament/52_Sen/523_PPP/2023_Australian_Constitution.pdf
https://www.legislation.gov.au/C2004Q00685/latest/text


CONSTITUTIONAL LAW IN AUSTRALIA

83   |   CONSTITUTIONAL LAW IN AUSTRALIA

The effect of inconsistency

The text of s 109 says the Commonwealth law prevails and the State law is invalid 

to the extent of inconsistency. Modern explanation often describes the State law as 

inoperative while the inconsistency exists rather than void for all purposes. This 

helps explain why a State law can revive if the conflicting Commonwealth law is 

repealed or altered.

Carter v Egg and Egg Pulp Marketing Board (Vic) (1942) 66 CLR 557 and Butler v 

Attorney-General (Vic) (1961) 106 CLR 268 demonstrate revival. Wenn v Attorney-

General (Vic) (1948) 77 CLR 84 shows that inconsistency may be severable so that 

only the inconsistent part of a State law loses operation.

The student should therefore state the consequence precisely: the State law is 

inoperative to the extent of the inconsistency and may continue to operate 

outside that overlap.

Type 1 inconsistency: impossibility of simultaneous 
obedience

The most intuitive form of inconsistency arises where one law commands what the 

other forbids. R v Licensing Court of Brisbane; Ex parte Daniell (1920) 28 CLR 23 is 

the classic example. Queensland legislation required a referendum to be held on 

the same day as a Senate election, while Commonwealth legislation prohibited 

State referenda on that day. A person could not obey both legal commands.

This form of inconsistency is direct. The exam question is practical: can the person 

comply with both laws at the same time? If obeying one necessarily breaches the 

other, s 109 is engaged.

McBain v Victoria (2000) 99 FCR 116 provides a modern illustration where State 

requirements concerning fertility treatment conflicted with federal anti-discrimination 

law. The analysis focuses on legal obligations, not merely different policy 

objectives.

Whybrow and the limits of direct inconsistency

Australian Boot Trade Employees Federation v Whybrow & Co (1910) 10 CLR 266 

demonstrates that different standards do not always make simultaneous obedience 

impossible. If one law sets a lower minimum wage and another sets a higher 
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minimum, an employer can comply with both by paying the higher amount. The 

laws may overlap, but there is no necessary contradiction of commands.

This is a valuable exam contrast. Students often assume that "different" means 

inconsistent. Type 1 requires more: legal impossibility of complying with both.

Type 2 inconsistency: one law confers a right that the 
other takes away

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466 developed another form 

of inconsistency. A Commonwealth award gave workers a right to a full week's pay 

in specified circumstances, while State law would have reduced that entitlement. 

Even though a person might physically comply with both rules, the State law altered 

a right created by Commonwealth law.

The question is therefore whether the Commonwealth law intends to confer a legal 

right, privilege or entitlement and the State law purports to impair it. This is not 

exactly the same as impossible simultaneous obedience. The inconsistency lies in 

the legal rights created.

Students should state the right precisely. Avoid vague language such as "the laws 

clash". Explain what Commonwealth entitlement exists and how the State law 

detracts from it.

Type 3 inconsistency: covering the field

The most conceptually difficult form arises where the Commonwealth intends its law 

to be a complete statement of the law on a subject, leaving no room for additional 

State regulation. Even if a person could obey both laws, the State law is 

inconsistent because the Commonwealth has chosen to occupy the field 

exclusively.

O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565 illustrates covering the field. 

Commonwealth and State licensing regimes addressed slaughter for export. The 

High Court treated the Commonwealth scheme as sufficiently comprehensive to 

exclude the additional State licensing requirement in the relevant field.

Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 113 CLR 54 

provides an important contrast. The Court defined the relevant fields more narrowly 
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and allowed aspects of State regulation to coexist with federal aviation regulation. 

The scope of the "field" is therefore often the decisive question.

Identifying the field

A weak answer says "the Commonwealth covered the field of genetic engineering" 

or "aviation" at a very high level. A strong answer defines the field by reference to 

the legislation's subject, purpose, rights and regulatory scheme. Is the field all 

genetic engineering? Safety standards for genetically engineered products? 

Labelling of products in interstate commerce? Licensing of export facilities? The 

narrower and more accurate the definition, the better the analysis.

Evidence of Commonwealth intention may come from the statute's structure, detail, 

purpose and express provisions. An express statement that the Commonwealth 

intends to exclude State law can be decisive for covering-the-field inconsistency if 

constitutionally effective. Conversely, a clear statement that federal law is not 

intended to exclude concurrent State law can preserve concurrent operation for 

Type 3, although it cannot eliminate direct inconsistency of Types 1 or 2.

R v Credit Tribunal; Ex parte General Motors Acceptance Corporation (1977) 137 

CLR 545 is important for the proposition that an expressed intention not to cover 

the field does not cure a direct contradiction of legal commands or rights.

Mabo (No 1) and federal anti-discrimination law

Mabo v Queensland (No 1) (1988) 166 CLR 186 provides a powerful illustration of 

rights inconsistency. Queensland legislation sought to extinguish traditional rights in 

the Murray Islands. The federal Racial Discrimination Act 1975 (Cth) protected 

equality in the enjoyment of property rights. The State law was inconsistent with the 

federal protection.

Western Australia v Commonwealth (Native Title Act Case) (1995) 183 CLR 373 

similarly involved State legislation affecting native title and interaction with federal 

law. These cases show that s 109 can have major consequences for substantive 

rights even though the section itself is structurally a federal-priority rule rather than 

a freestanding rights guarantee.
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Express statements and retrospective manipulation: 
Metwally

University of Wollongong v Metwally (1984) 158 CLR 447 demonstrates that the 

Commonwealth cannot retrospectively change the historical constitutional 

consequence of inconsistency in a way that rewrites what s 109 did while the 

conflict existed. The case followed Viskauskas v Niland (1983) 153 CLR 280, which 

had found federal race-discrimination legislation intended to cover the field.

The Commonwealth amended the legislation to say it had never intended to 

exclude State law. The High Court did not allow that retrospective declaration to 

undo the constitutional operation of s 109 for the earlier period. The Constitution, 

not Parliament's later statement, determines the consequence of an inconsistency 

that already occurred.

This is another example of a recurring constitutional theme: Parliament may 

legislate within power, but it cannot conclusively redefine the operation of the 

Constitution itself.

Intergovernmental immunities: protecting the federal 
structure

Federalism also imposes structural limits on laws affecting governments 

themselves. The principal modern Commonwealth-side limitation is associated with 

Melbourne Corporation v Commonwealth (1947) 74 CLR 31. The Commonwealth 

cannot enact laws that discriminate against States in a constitutionally 

impermissible way or substantially impair their capacity to function as governments.

The doctrine exists because States are not merely ordinary legal persons. They are 

constitutionally continuing polities under the federal structure. A Commonwealth law 

may regulate State activity, but it cannot destroy or cripple the States' capacity to 

operate as governments.

Melbourne Corporation and discrimination

The original State Banking Case involved federal legislation restricting State 

banking arrangements. The discrimination against State governments was 

constitutionally significant. Later doctrine developed both discrimination and 

impairment strands.
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Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192 is an 

important discrimination case. Commonwealth industrial legislation singled out a 

State authority in a way that raised federal-structure concerns. The case 

demonstrates that a law targeted at States for special burdens is more 

constitutionally vulnerable than a law of general application that incidentally affects 

them.

Austin and the modern impairment approach

Austin v Commonwealth (2003) 215 CLR 185 is central to the modern formulation. 

The Court focused on whether Commonwealth legislation placed a special burden 

on States or impaired their capacity to function as governments. The analysis is 

sensitive to practical effect rather than rigid verbal categories.

Clarke v Federal Commissioner of Taxation (2009) 240 CLR 272 further illustrates 

application of the doctrine to State officeholders and remuneration arrangements. 

Students should ask whether the Commonwealth law significantly interferes with 

State choices about governmental structure, personnel or functions.

The doctrine is not a general immunity from Commonwealth law. States and State 

agencies can be subject to valid federal regulation. The constitutional problem 

arises where the burden threatens their distinctive governmental capacity.

Core governmental functions

Victoria v Commonwealth (Industrial Relations Act Case) (1996) 187 CLR 416 

identifies areas of particular sensitivity, including a State's capacity to determine the 

number and identity of higher-level officeholders and fundamental terms associated 

with their employment. Federal law that intrudes deeply into such matters may 

impair State constitutional functioning.

Students should avoid treating the doctrine as an immunity for every State 

employee. The closer the law comes to controlling the State's institutional capacity 

as a government, the stronger the constitutional concern.

Commonwealth immunity from State laws: Cigamatic

A different doctrine concerns State laws affecting the Commonwealth. 

Commonwealth v Cigamatic Pty Ltd (in liq) (1962) 108 CLR 372 held that States 

cannot legislate so as to alter certain capacities or prerogatives of the 
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Commonwealth. The doctrine is narrower and more technical than Melbourne 

Corporation.

Re Residential Tenancies Tribunal (NSW); Ex parte Defence Housing Authority 

(1997) 190 CLR 410 revisited the issue and distinguished between State laws that 

regulate activities in a general way and laws that purport to alter the legal capacities 

of the Commonwealth. The modern analysis requires careful attention to the 

character of the State law.

Older cases such as Pirrie v McFarlane (1925) 36 CLR 170 show that 

Commonwealth officers are not generally immune from ordinary State criminal law. 

A v Hayden (1984) 156 CLR 532 reinforces the fundamental point that executive 

authority does not authorise officials to disregard general criminal law merely 

because they act for the Commonwealth.

Tutorial masterclass: genetic engineering

The genetic-engineering problem combines external affairs and s 109. First test the 

Commonwealth Genetic Engineering Act under s 51(xxix) by identifying the treaty 

obligation and whether the federal standards conform to it. Only if the 

Commonwealth law is valid do you compare it with the Queensland prohibition.

The State law banning sale of genetically engineered goods may directly conflict 

with a federal law that permits sale provided labelling requirements are met. Ask 

whether the Commonwealth law confers a right to sell compliant products, whether 

simultaneous obedience is possible, and whether the federal scheme covers the 

relevant field. Different provisions may produce different forms of inconsistency.

The second tutorial problem involving dismissal of an employee in a Queensland 

department adds Melbourne Corporation. Even if external affairs supports a 

Commonwealth anti-sect employment law generally, a law directly controlling who a 

State department may employ can raise impairment of State governmental 

capacity. A law specifically targeting named State departments is more 

constitutionally sensitive than a law of general application.
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STUDENT METHOD

Always analyse federalism problems in this order: valid Commonwealth law -> 

valid State law -> s 109 inconsistency -> intergovernmental immunity if a 

government itself is burdened.

A right conferred by Commonwealth law can be as 
important as a command

Students often look for inconsistency only when one statute says “do X” and 

another says “do not do X”. That is too narrow. A Commonwealth law can create a 

right, permission or entitlement that a State law would frustrate even though literal 

obedience to both enactments is possible. The constitutional question is whether 

the federal law intends the person to be free to exercise that federal permission 

without State interference. This is why the second form of inconsistency must be 

kept distinct from simple contradiction.

In an exam, identify the legal effect of the Commonwealth provision with precision. 

A federal licensing provision may merely remove a federal prohibition, or it may 

positively authorise conduct on stated conditions. Those possibilities are not the 

same. If the federal scheme says that a person who satisfies specified criteria may 

carry on the activity, a State law that prevents the activity may impair the federal 

right. If the federal law simply chooses not to regulate the subject, there may be no 

federal right to protect. The language, structure and purpose of the Commonwealth 

scheme therefore matter.

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466 illustrates why the 

student's task is to compare legal consequences, not merely words. The High 

Court's inconsistency doctrine asks what each law actually requires, permits or 

protects. A strong answer should state the federal entitlement, identify the State 

burden, and explain exactly why the State rule destroys or qualifies what the 

Commonwealth law has conferred.

“To the extent of inconsistency” means the State law is 
not erased

Section 109 provides that the Commonwealth law prevails and the State law is 

invalid to the extent of the inconsistency. The practical consequence is 
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commonly described as inoperability rather than permanent destruction of the State 

enactment. The State Parliament does not lose its legislative competence merely 

because a valid Commonwealth law presently conflicts with its law. The conflicting 

State rule simply cannot operate while, and to the extent that, the constitutional 

conflict exists.

That distinction matters in problem questions. First identify the precise overlap. A 

large State Act may contain only one provision that conflicts with federal law. The 

analysis should not casually pronounce the entire State statute invalid. Secondly, 

ask whether the federal law later changes or is repealed. If the source of 

inconsistency disappears, the State rule may again become operative without 

needing to be re-enacted. University of Wollongong v Metwally (1984) 158 CLR 447 

is important because it demonstrates that the Commonwealth cannot simply 

legislate retrospectively to declare that a constitutional inconsistency never existed. 

Section 109 is itself the source of the constitutional consequence.

This is a useful place to distinguish validity, inoperability and severance. Validity 

asks whether a legislature had constitutional authority to make the law. Inoperability 

under s 109 assumes both laws are otherwise valid and determines which one 

operates in the area of conflict. Severance asks whether an invalid or inoperative 

part can be separated from the remainder. These concepts should not be collapsed 

into the single word “invalid”.

Integrated federalism method: work from the actor to the 
consequence

A high-quality federalism answer can be built through a disciplined sequence. 

Identify the actor and challenged law. Establish the Commonwealth head of power 

and any limit on that power. Establish that the State law is within State plenary 

power and is not independently prohibited. Only then ask whether s 109 is 

engaged. Compare the legal commands and permissions, identify the field if 

necessary, and state the exact extent of inconsistency. If the law burdens a State 

government as a government, add the Melbourne Corporation v Commonwealth 

(1947) 74 CLR 31 inquiry. If a State law regulates the Commonwealth, consider the 

narrower line of Commonwealth immunity authority beginning with Commonwealth 

v Cigamatic Pty Ltd (in liq) (1962) 108 CLR 372.
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This ordering prevents a common exam mistake: treating every Commonwealth–

State dispute as though s 109 automatically decides it. Section 109 does not 

validate a Commonwealth law that lacks a head of power, and it does not answer a 

Melbourne Corporation challenge. Federalism problems are layered. The 

constitutional skill is to identify which layer is doing the work at each stage.

Chapter 7 synthesis

Section 109 resolves inconsistency between valid Commonwealth and State laws 

through direct contradiction, impairment of federal rights and covering the field. Its 

consequence is limited to the extent of inconsistency and can cease if the federal 

conflict disappears. Parliament cannot retrospectively rewrite the Constitution's past 

operation.

Federal structure also protects governments as governments. Melbourne 

Corporation limits Commonwealth interference with State functioning. Cigamatic 

and related doctrine limit some State interference with Commonwealth capacities. 

These rules are not abstract slogans about sovereignty; they are precise 

constitutional doctrines applied after the underlying laws are characterised and 

validated.

TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 7. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 7 - REVISION & SUMMARY
Federalism, s 109 Inconsistency and Intergovernmental Immunities

PLAIN-ENGLISH SUMMARY

Section 109 resolves inconsistency between valid Commonwealth and State
laws through direct contradiction, impairment of federal rights and covering the
field. Its consequence is limited to the extent of inconsistency and can cease if
the federal conflict disappears. Parliament cannot retrospectively rewrite the
Constitution's past operation. Federal structure also protects governments as
governments. Melbourne Corporation limits Commonwealth interference with
State functioning. Cigamatic and related doctrine limit some State interference
with Commonwealth capacities. These rules are not abstract slogans about
sovereignty; they are precise constitutional doctrines applied after the
underlying laws are characterised and validated.

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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FREQUENTLY ASKED QUESTIONS
Chapter 7 - Federalism, s 109 Inconsistency and Intergovernmental Immunities

When does s 109 apply?

Only after both Commonwealth and State laws are otherwise valid. Section 109
then resolves inconsistency by making the State law inoperative to the extent of
the inconsistency.

What is simultaneous-obedience inconsistency?

It occurs where a person cannot obey both laws at the same time. Clyde
Engineering is the classic authority. Compare the actual legal commands rather
than the general subject matter.

What is rights inconsistency?

A State law may be inconsistent where it removes, qualifies or impairs a right,
permission or entitlement conferred by Commonwealth law. The analysis focuses
on the legal effect of each statute.
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FREQUENTLY ASKED QUESTIONS
Chapter 7 - continued

What does covering the field mean?

It asks whether the Commonwealth law is intended to be the complete or
exhaustive statement of the law on a subject. If so, a State law intruding into that
field is inoperative to the extent of inconsistency.

Does an inconsistent State law disappear forever?

No. The State law is inoperative only to the extent and for the period of
inconsistency. If the Commonwealth law changes or is repealed, the State law
may revive without re-enactment.

What is the Melbourne Corporation principle?

It is an implied federal limitation on Commonwealth power. Commonwealth laws
cannot discriminate against States in the relevant constitutional sense or
substantially impair their capacity to function as governments.
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CHAPTER 7 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Commonwealth

law prevails over inconsistent State law to the extent of inconsistency.

s 109

s 61

s 128

s 92

2. Which constitutional provision is most directly associated with: Preserve State

constitutions and powers within the federal structure.

ss 106-107

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Restricts State

and Commonwealth taxation of each other's property and certain military matters.

s 114

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with: Prohibits certain

discrimination based on State residence.

s 117

s 109

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which case is used in this chapter for the following proposition: Classic direct-

inconsistency authority; impossible simultaneous obedience and rights-based

reasoning.

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466

Ex parte McLean (1930) 43 CLR 472

Victoria v Commonwealth (Kakariki Case) (1937) 58 CLR 618

Melbourne Corporation v Commonwealth (1947) 74 CLR 31

6. Which case is used in this chapter for the following proposition: Early

articulation of field inconsistency.

Ex parte McLean (1930) 43 CLR 472

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466

Victoria v Commonwealth (Kakariki Case) (1937) 58 CLR 618

Melbourne Corporation v Commonwealth (1947) 74 CLR 31

7. Which case is used in this chapter for the following proposition: Illustrates

inconsistency analysis where Commonwealth law intends a complete regulatory

scheme.

Victoria v Commonwealth (Kakariki Case) (1937) 58 CLR 618

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466

Ex parte McLean (1930) 43 CLR 472

Melbourne Corporation v Commonwealth (1947) 74 CLR 31

8. Which case is used in this chapter for the following proposition: Foundation of

the implied limitation protecting States from discriminatory or structurally

impairing Commonwealth laws.

Melbourne Corporation v Commonwealth (1947) 74 CLR 31

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466

Ex parte McLean (1930) 43 CLR 472

Victoria v Commonwealth (Kakariki Case) (1937) 58 CLR 618

9. Which case is used in this chapter for the following proposition: Modern

formulation of the Melbourne Corporation principle, focusing on impairment of

State functions.

Austin v Commonwealth (2003) 215 CLR 185

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466

Ex parte McLean (1930) 43 CLR 472

Victoria v Commonwealth (Kakariki Case) (1937) 58 CLR 618

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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10. Which case is used in this chapter for the following proposition: Historically

important intergovernmental immunity doctrine concerning State laws affecting

Commonwealth prerogatives.

Commonwealth v Cigamatic Pty Ltd (in liq) (1962) 108 CLR 372

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466

Ex parte McLean (1930) 43 CLR 472

Victoria v Commonwealth (Kakariki Case) (1937) 58 CLR 618

11. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

12. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

13. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

Use it only in the conclusion

14. Which term best matches this description: Conflict between valid

Commonwealth and State laws addressed by s 109.

Inconsistency

Federalism

Judicial power

Appropriation

15. Which term best matches this description: Leading direct inconsistency case.

Cowburn

Federalism

Judicial power

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 
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Appropriation

16. Which term best matches this description: City in the name of the key State-

immunity case.

Melbourne

Federalism

Judicial power

Appropriation

17. Which term best matches this description: Structural division and coexistence

of two levels of government.

Federalism

Federalism

Judicial power

Appropriation

18. Which term best matches this description: Shorthand for Commonwealth

intention to exhaustively regulate a subject.

Coverfield

Federalism

Judicial power

Appropriation

19. Which term best matches this description: Protection derived from federal

structure.

Immunity

Federalism

Judicial power

Appropriation

20. Which term best matches this description: Modern Melbourne Corporation

authority.

Austin

Federalism

Judicial power

Appropriation

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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ANSWER PAGE

Chapter 7 - Quiz Answers

1. A - s 109

s 109 is the provision linked to this rule in this chapter.

2. A - ss 106-107

ss 106-107 is the provision linked to this rule in this chapter.

3. A - s 114

s 114 is the provision linked to this rule in this chapter.

4. A - s 117

s 117 is the provision linked to this rule in this chapter.

5. A - Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466 is the authority connected to

that proposition.

6. A - Ex parte McLean (1930) 43 CLR 472

Ex parte McLean (1930) 43 CLR 472 is the authority connected to that proposition.

7. A - Victoria v Commonwealth (Kakariki Case) (1937) 58 CLR 618

Victoria v Commonwealth (Kakariki Case) (1937) 58 CLR 618 is the authority connected

to that proposition.

8. A - Melbourne Corporation v Commonwealth (1947) 74 CLR 31

Melbourne Corporation v Commonwealth (1947) 74 CLR 31 is the authority connected to

that proposition.
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9. A - Austin v Commonwealth (2003) 215 CLR 185

Austin v Commonwealth (2003) 215 CLR 185 is the authority connected to that

proposition.

10. A - Commonwealth v Cigamatic Pty Ltd (in liq) (1962) 108 CLR 372

Commonwealth v Cigamatic Pty Ltd (in liq) (1962) 108 CLR 372 is the authority

connected to that proposition.

11. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

12. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

13. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

14. A - Inconsistency

Inconsistency is the term used in the chapter.

15. A - Cowburn

Cowburn is the term used in the chapter.

16. A - Melbourne

Melbourne is the term used in the chapter.

17. A - Federalism

Federalism is the term used in the chapter.

18. A - Coverfield

Coverfield is the term used in the chapter.

19. A - Immunity

Immunity is the term used in the chapter.
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20. A - Austin

Austin is the term used in the chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 7 Quiz Answers
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CHAPTER 7 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of s 109.

2. Explain the constitutional significance of ss 106-107.

3. Explain the constitutional significance of s 114.

4. Explain the constitutional significance of s 117.

5. What is the exam significance of Clyde Engineering Co Ltd v Cowburn (1926) 37

CLR 466?

6. What is the exam significance of Ex parte McLean (1930) 43 CLR 472?

7. What is the exam significance of Victoria v Commonwealth (Kakariki Case)

(1937) 58 CLR 618?

8. What is the exam significance of Melbourne Corporation v Commonwealth (1947)

74 CLR 31?

9. What is the exam significance of Austin v Commonwealth (2003) 215 CLR 185?

10. What is the exam significance of Commonwealth v Cigamatic Pty Ltd (in liq)

(1962) 108 CLR 372?

11. What is the recommended constitutional problem-solving sequence?
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12. Why is issue spotting especially important in constitutional law?

13. How should competing High Court reasoning be handled?

14. Why should constitutional provisions be cited precisely?

15. What does it mean to distinguish a case?

16. Define and explain the significance of Coverfield in this chapter.

17. Define and explain the significance of Immunity in this chapter.

18. Define and explain the significance of Austin in this chapter.

19. Define and explain the significance of Cigamatic in this chapter.

20. Define and explain the significance of State in this chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 7 Short Questions
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ANSWER PAGE

Chapter 7 - Short Answer Models

1. Explain the constitutional significance of s 109.

s 109: Commonwealth law prevails over inconsistent State law to the extent of

inconsistency. In a problem, identify whether the provision grants power, limits power, or

supplies a structural rule, then connect it to the relevant authority and facts.

2. Explain the constitutional significance of ss 106-107.

ss 106-107: Preserve State constitutions and powers within the federal structure. In a

problem, identify whether the provision grants power, limits power, or supplies a structural

rule, then connect it to the relevant authority and facts.

3. Explain the constitutional significance of s 114.

s 114: Restricts State and Commonwealth taxation of each other's property and certain

military matters. In a problem, identify whether the provision grants power, limits power, or

supplies a structural rule, then connect it to the relevant authority and facts.

4. Explain the constitutional significance of s 117.

s 117: Prohibits certain discrimination based on State residence. In a problem, identify

whether the provision grants power, limits power, or supplies a structural rule, then

connect it to the relevant authority and facts.

5. What is the exam significance of Clyde Engineering Co Ltd v Cowburn (1926) 37

CLR 466?

Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466: Classic direct-inconsistency

authority; impossible simultaneous obedience and rights-based reasoning. Use it by

stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.
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6. What is the exam significance of Ex parte McLean (1930) 43 CLR 472?

Ex parte McLean (1930) 43 CLR 472: Early articulation of field inconsistency. Use it by

stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

7. What is the exam significance of Victoria v Commonwealth (Kakariki Case)

(1937) 58 CLR 618?

Victoria v Commonwealth (Kakariki Case) (1937) 58 CLR 618: Illustrates inconsistency

analysis where Commonwealth law intends a complete regulatory scheme. Use it by

stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

8. What is the exam significance of Melbourne Corporation v Commonwealth (1947)

74 CLR 31?

Melbourne Corporation v Commonwealth (1947) 74 CLR 31: Foundation of the implied

limitation protecting States from discriminatory or structurally impairing Commonwealth

laws. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

9. What is the exam significance of Austin v Commonwealth (2003) 215 CLR 185?

Austin v Commonwealth (2003) 215 CLR 185: Modern formulation of the Melbourne

Corporation principle, focusing on impairment of State functions. Use it by stating the

proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

10. What is the exam significance of Commonwealth v Cigamatic Pty Ltd (in liq)

(1962) 108 CLR 372?

Commonwealth v Cigamatic Pty Ltd (in liq) (1962) 108 CLR 372: Historically important

intergovernmental immunity doctrine concerning State laws affecting Commonwealth

prerogatives. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

11. What is the recommended constitutional problem-solving sequence?
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Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

12. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

13. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

14. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

15. What does it mean to distinguish a case?

Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

16. Define and explain the significance of Coverfield in this chapter.

Coverfield: Shorthand for Commonwealth intention to exhaustively regulate a subject.

Connect the concept to the relevant constitutional text and cases before applying it to

facts.

17. Define and explain the significance of Immunity in this chapter.

Immunity: Protection derived from federal structure. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

18. Define and explain the significance of Austin in this chapter.
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Austin: Modern Melbourne Corporation authority. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

19. Define and explain the significance of Cigamatic in this chapter.

Cigamatic: Intergovernmental immunity case. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

20. Define and explain the significance of State in this chapter.

State: Government protected as a continuing constitutional entity. Connect the concept to

the relevant constitutional text and cases before applying it to facts.
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INTERACTIVE REVISION

Chapter 7 - Across & Down Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 7 Active Crossword

Across / Down Vocabulary Clues

INCONSISTENCY - Conflict between valid Commonwealth and State laws addressed by

s 109.

COWBURN - Leading direct inconsistency case.

MELBOURNE - City in the name of the key State-immunity case.

FEDERALISM - Structural division and coexistence of two levels of government.

COVERFIELD - Shorthand for Commonwealth intention to exhaustively regulate a

subject.

IMMUNITY - Protection derived from federal structure.

AUSTIN - Modern Melbourne Corporation authority.

CIGAMATIC - Intergovernmental immunity case.

STATE - Government protected as a continuing constitutional entity.

COMMONWEALTH - Federal government whose valid law prevails under s 109.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 7 - Crossword Answers

INCONSISTENCY - Conflict between valid Commonwealth and State laws addressed by

s 109.

COWBURN - Leading direct inconsistency case.

MELBOURNE - City in the name of the key State-immunity case.

FEDERALISM - Structural division and coexistence of two levels of government.

COVERFIELD - Shorthand for Commonwealth intention to exhaustively regulate a

subject.

IMMUNITY - Protection derived from federal structure.

AUSTIN - Modern Melbourne Corporation authority.

CIGAMATIC - Intergovernmental immunity case.

STATE - Government protected as a continuing constitutional entity.

COMMONWEALTH - Federal government whose valid law prevails under s 109.

Open the separate electronic crossword answer page
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HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

Plastic Packaging Laws

A Commonwealth law permits certified reusable packaging nationwide. A State law

prohibits that same packaging material entirely. A company complies with the

Commonwealth scheme but is prosecuted under State law.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

State Judges Payroll Tax

The Commonwealth imposes a special payroll levy only on State judicial officers and

senior State public servants. A State challenges the law.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 7 HD Problems
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MODEL ANSWER PAGE

Chapter 7 - HD IRAC Answers

Problem 1: Plastic Packaging Laws

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Federalism, s 109 Inconsistency and Intergovernmental Immunities.

RULE / LAW

s 109 applies only where both laws are otherwise valid. Inconsistency may arise from

impossible simultaneous obedience, impairment of a Commonwealth right or permission,

or Commonwealth intention to cover the field. The Melbourne Corporation principle

restrains Commonwealth laws that discriminate against States or impair their capacity to

function as governments. Key provisions include s 109, ss 106-107, s 114, s 117. Key

authorities include Clyde Engineering Co Ltd v Cowburn; Ex parte McLean; Victoria v

Commonwealth; Melbourne Corporation v Commonwealth; Austin v Commonwealth.

APPLICATION

Compare the operative commands of each law. If one permits what the other prohibits, or

the Commonwealth scheme is intended to be exhaustive, the State law is inoperative to

the extent of conflict. For State-immunity issues, focus on discriminatory targeting and

practical impairment of governmental functions.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: State Judges Payroll Tax

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Federalism, s 109 Inconsistency and Intergovernmental Immunities.

RULE / LAW

s 109 applies only where both laws are otherwise valid. Inconsistency may arise from

impossible simultaneous obedience, impairment of a Commonwealth right or permission,

or Commonwealth intention to cover the field. The Melbourne Corporation principle

restrains Commonwealth laws that discriminate against States or impair their capacity to

function as governments. Key provisions include s 109, ss 106-107, s 114, s 117. Key

authorities include Clyde Engineering Co Ltd v Cowburn; Ex parte McLean; Victoria v

Commonwealth; Melbourne Corporation v Commonwealth; Austin v Commonwealth.

APPLICATION

Compare the operative commands of each law. If one permits what the other prohibits, or

the Commonwealth scheme is intended to be exhaustive, the State law is inoperative to

the extent of conflict. For State-immunity issues, focus on discriminatory targeting and

practical impairment of governmental functions.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 7 HD IRAC Answers
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CHAPTER 8. EXPRESS 
CONSTITUTIONAL 
GUARANTEES AND 
LIMITATIONS
s 51(xxxi) • s 80 • s 90 • s 92 • s 116 • s 117 • just terms • jury • religion • interstate freedom

LEARNING OUTCOMES

Apply the precise tests under ss 51(xxxi), 80, 90, 92, 116 and 117; distinguish a 

constitutional guarantee from a general human right; identify the government level 

to which each provision applies; and connect each textual guarantee to its leading 

interpretive authorities.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, chs 9, 11 and 12; express constitutional 

guarantees and limitations.

AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.
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Australia has specific constitutional guarantees, not a 
general federal bill of rights

The Commonwealth Constitution protects some interests expressly, but the 

protection is selective and text-specific. This chapter focuses on s 51(xxxi) 

(acquisition of property on just terms), s 80 (jury trial for Commonwealth trials on 

indictment), s 90 (exclusive Commonwealth customs and excise), s 92 (interstate 

trade, commerce and intercourse), s 116 (religion), and s 117 (discrimination based 

on State residence). Each provision has its own wording, scope and case law.

Students must resist the temptation to treat them as examples of a single general 

"rights" doctrine. Section 116 applies to the Commonwealth, not the States. Section 

117 constrains States. Section 92 constrains both Commonwealth and States. 

Section 51(xxxi) is both a source of power and a condition on acquisition. Section 

80 depends on the constitutional meaning of "trial on indictment". Precision about 

text and government level is essential.

Section 51(xxxi): both power and limitation

Section 51(xxxi) allows the Commonwealth to make laws with respect to the 

acquisition of property on just terms from any State or person for any purpose in 

respect of which Parliament has power to make laws. The paragraph therefore 

does two things. It identifies a legislative power and conditions that power on just 

terms.

A structured analysis asks: Is there property? Is there an acquisition? Is the 

acquisition under a Commonwealth law? Is it for a purpose within 

Commonwealth power? Are just terms provided? Does the law fall within a 

recognised category where the acquisition is inherently part of another power 

and s 51(xxxi) does not operate in the ordinary way?

The concepts of property and acquisition are interpreted broadly, but they are not 

identical. A person may lose value or legal rights without another person acquiring a 

corresponding proprietary benefit. That distinction is central.

What counts as property?

Minister for the Army v Dalziel (1944) 68 CLR 261 demonstrates the breadth of 

constitutional property. Property is not confined to full ownership of land or goods. 
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Interests, rights and advantages recognised by law can qualify. This broad 

approach means students should identify the exact legal interest affected rather 

than assume that only registered title is protected.

Common-law causes of action can also be property. Georgiadis v Australian and 

Overseas Telecommunications Corporation (1994) 179 CLR 297 treated 

extinguishment of an accrued common-law right to damages as engaging s 

51(xxxi). By contrast, some statutory rights may be inherently susceptible to 

alteration by the legislature that created them, which can affect whether their 

modification is an acquisition of property requiring just terms.

The correct question is therefore not "did the claimant lose money?" Economic loss 

alone is not property. Identify a legally recognised proprietary interest.

Acquisition requires a corresponding benefit or interest

The most important limitation is that deprivation is not enough. There must 

ordinarily be an acquisition by the Commonwealth or another person of an interest 

or benefit of a proprietary nature. Commonwealth v Tasmania (1983) 158 CLR 1 

illustrates that severe regulation or sterilisation of land use does not automatically 

amount to an acquisition where no corresponding proprietary benefit is obtained.

ICM Agriculture Pty Ltd v Commonwealth (2009) 240 CLR 140 also demonstrates 

the need for a corresponding acquisition. Government regulation may extinguish or 

diminish rights without transferring an identifiable proprietary advantage in the 

constitutional sense.

JT International SA v Commonwealth (2012) 250 CLR 1, the tobacco plain 

packaging case, is a modern illustration. The legislation heavily restricted use of 

trade marks and packaging, but the Commonwealth did not thereby acquire the 

companies' intellectual property for itself. The absence of a proprietary acquisition 

was decisive.

STUDENT METHOD

In a s 51(xxxi) problem, write two separate sentences: "The claimant's property 

is..." and "The alleged acquirer obtains...". If the second sentence cannot 

identify a proprietary benefit, the acquisition argument is weak.
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Acquisition need not be directly by the Commonwealth

The beneficiary of an acquisition need not always be the Commonwealth itself. PJ 

Magennis Pty Ltd v Commonwealth (1949) 80 CLR 382 and Smith v ANL Ltd 

(2000) 204 CLR 493 demonstrate that an acquisition carried out through another 

entity can still engage s 51(xxxi) where it occurs as a consequence of 

Commonwealth law.

This prevents Parliament from avoiding the just-terms condition simply by directing 

a State, corporation or other person to receive the property. The constitutional 

question looks to the legal effect of the Commonwealth scheme.

Territories and just terms

The relationship between s 122 and s 51(xxxi) has evolved. Earlier authority treated 

Territory legislation differently, but Wurridjal v Commonwealth (2009) 237 CLR 309 

confirmed that the just-terms guarantee can constrain Commonwealth acquisitions 

in Territories. The decision rejected the idea that s 122 is wholly insulated from s 

51(xxxi).

Commonwealth v Yunupingu (2025) 99 ALJR 519 is especially important for 

modern First Nations property rights. The case confirms that native title interests 

can constitute property for s 51(xxxi) purposes and that Commonwealth laws 

affecting Territory property are subject to the just-terms requirement. It also 

demonstrates why the constitutional meaning of property must be capable of 

recognising Indigenous proprietary rights.

Just terms

If there is an acquisition, the law must provide just terms. "Just" is not necessarily 

identical to market value in every context, but compensation must be fair having 

regard to the acquisition. The requirement is constitutional, so a statutory scheme 

that fails to provide just terms may be invalid to the relevant extent.

Students should be careful not to jump to compensation before establishing 

property and acquisition. The doctrinal order matters. Many s 51(xxxi) claims fail 

because there is no acquisition, not because the terms are inadequate.
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Section 80: trial by jury

Section 80 provides that the trial on indictment of any offence against a law of the 

Commonwealth shall be by jury. The protection sounds broad but has historically 

been interpreted narrowly because Parliament can determine whether a federal 

offence is prosecuted on indictment or summarily.

Kingswell v The Queen (1985) 159 CLR 264 confirms that s 80 does not require 

every serious federal offence to be tried by jury. The section is triggered by a trial 

on indictment. This creates an asymmetry: the Constitution prescribes the mode of 

trial once indictment is used, but Parliament has substantial influence over whether 

a federal offence is indictable.

The provision therefore should not be described as a general constitutional right to 

jury trial for all serious crimes.

What does "jury" mean under s 80?

Once s 80 applies, the concept of jury has constitutional content. Cheatle v The 

Queen (1993) 177 CLR 541 held that unanimity is an essential feature of the 

constitutional jury. Brownlee v The Queen (2001) 207 CLR 278 shows that not 

every historical feature is fixed: a jury can continue with fewer than twelve members 

in circumstances authorised by law.

Brown v The Queen (1986) 160 CLR 171 and Alqudsi v The Queen (2016) 258 

CLR 203 confirm that an accused cannot simply waive the constitutional jury 

requirement where s 80 applies. The rule protects the constitutional mode of trial, 

not merely a private procedural preference.

Section 116: four distinct religious guarantees

Section 116 provides that the Commonwealth shall not make a law for establishing 

any religion, imposing any religious observance, prohibiting the free exercise of any 

religion, or requiring a religious test as a qualification for office or public trust under 

the Commonwealth. There are therefore four limbs, and students should identify 

the exact limb rather than writing "freedom of religion" generally.

The section constrains the Commonwealth, not State Parliaments as such. That 

federal limitation is a major difference from broad religious-freedom clauses in 

some overseas constitutions.
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What is religion and what is free exercise?

Adelaide Company of Jehovah's Witnesses Inc v Commonwealth (1943) 67 CLR 

116 adopts a broad understanding of religion, but also demonstrates that free 

exercise is not absolute. Laws protecting public safety can validly affect religious 

practice where the law is not constitutionally a prohibition of religion in the relevant 

sense and is otherwise supported by power.

Krygger v Williams (1912) 15 CLR 366 illustrates the narrowness of the free-

exercise guarantee. A law of general application does not necessarily become a 

law prohibiting religion merely because compliance conflicts with a person's 

religious belief.

Kruger v Commonwealth (1997) 190 CLR 1 also produced important reasoning on s 

116 in the context of laws affecting Aboriginal children. The case shows how 

difficult it can be to establish that a law has the constitutionally required purpose or 

character of prohibiting religious exercise.

Establishment and religious tests

Attorney-General (Vic) ex rel Black v Commonwealth (DOGS Case) (1981) 146 

CLR 559 rejected a challenge to Commonwealth funding of non-government 

religious schools. The High Court adopted a relatively narrow understanding of 

"establishing" a religion. Funding religious institutions is not the same as creating 

an established national church.

The religious-test limb concerns qualification for an office or public trust under the 

Commonwealth. Williams v Commonwealth (2012) 248 CLR 156 rejected an 

argument that school chaplains occupied an office under the Commonwealth for the 

purpose of s 116. Students should therefore analyse both the nature of the position 

and the alleged religious qualification.

Section 117: discrimination based on State residence

Section 117 protects a subject of the Queen resident in one State from disability or 

discrimination in another State that would not equally apply if the person were 

resident in that other State. The provision protects national mobility and equality 

across State lines.
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Earlier authority was narrow, but Street v Queensland Bar Association (1989) 168 

CLR 461 gave s 117 a much more substantial operation. The case concerned 

Queensland requirements affecting an interstate barrister. The modern approach 

compares the position of the out-of-State resident with the position that person 

would occupy if resident in the regulating State.

Not every distinction is invalid. Some differences may be necessarily tied to 

residence or State governmental structure. But a law cannot simply disadvantage 

an interstate resident because of that residence.

Section 92: the modern protectionism test

Section 92 states that trade, commerce and intercourse among the States shall be 

absolutely free. For decades the provision generated unstable doctrine. Cole v 

Whitfield (1988) 165 CLR 360 fundamentally reset the law by returning to 

constitutional history and identifying the central economic purpose: preventing 

discriminatory burdens of a protectionist kind on interstate trade.

The modern economic test therefore asks whether the law discriminates against 

interstate trade and whether the discrimination is protectionist. A law imposing 

neutral product standards or genuine safety regulation will not ordinarily offend s 92 

simply because it affects interstate traders. The constitutional vice is protectionist 

discrimination.

Discrimination and legitimate regulation after Cole

Bath v Alston Holdings Pty Ltd (1988) 165 CLR 411 demonstrated how difficult the 

line can be where a tax or licensing arrangement disadvantages interstate goods. 

Castlemaine Tooheys Ltd v South Australia (1990) 169 CLR 436 invalidated a 

beverage-container scheme whose burdens were disproportionate and operated 

protectionistically against interstate producers.

Betfair Pty Ltd v Western Australia (2008) 234 CLR 418 applied s 92 to modern 

online wagering and invalidated protectionist restrictions benefiting local interests. 

Betfair Pty Ltd v Racing New South Wales (2012) 249 CLR 217 further developed 

the doctrine in a national market context.
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The practical lesson is to analyse both discrimination and protectionist effect. A 

difference in treatment is not enough if it reflects a legitimate non-protectionist 

regulatory standard applied in a constitutionally acceptable way.

Freedom of interstate intercourse

Section 92 also protects "intercourse" among the States, including movement. The 

analysis is not identical to the economic protectionism test. Gratwick v Johnson 

(1945) 70 CLR 1 and Palmer v Western Australia (2021) 272 CLR 505 are 

important modern references.

Palmer concerned Western Australia's border restrictions during the COVID-19 

pandemic. The High Court accepted that interstate movement is constitutionally 

protected but upheld the restrictions in the circumstances because they were 

justified by the public-health emergency and the factual findings supporting the 

measures. The case demonstrates that "absolutely free" does not mean every 

burden on movement is automatically invalid.

Section 90 as an express federal fiscal limitation

Section 90 prevents States from imposing duties of customs and excise. As 

explained in the economic-powers chapter, the meaning of excise has expanded. 

Vanderstock v Victoria (2023) 279 CLR 333 held that Victoria's electric-vehicle 

charge was an excise and therefore invalid.

For students, s 90 problems require classification of the charge. Is it a tax on goods, 

including a tax connected with consumption or distribution, within the modern 

constitutional concept of excise? If so, the State lacks power to impose it. This is 

different from s 51(ii), which concerns Commonwealth taxation power.

Applying express guarantees without creating a general 
rights analysis

A problem may involve several powerful interests at once: property, religion, 

movement, criminal process and interstate equality. The constitutional method 

remains provision-specific. Identify the exact section, the government level, the 

doctrinal elements and the authority.

If a Commonwealth law restricts a church protest, s 116 may be relevant, but so 

may the implied freedom. If a State law restricts religious activity, s 116 does not 
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directly invalidate it, though other constitutional or statutory protections may apply. 

If a Commonwealth offence is tried summarily, s 80 may not apply even if the 

offence is serious. If regulation destroys economic value but no one acquires a 

proprietary benefit, s 51(xxxi) may not apply.

STUDENT METHOD

The discipline of this chapter is text before intuition. Constitutional sympathy for 

the claimant is not enough. The claimant must fit within the exact constitutional 

guarantee.

Section 117 requires comparison, not merely unequal 
treatment

Section 117 is triggered by a particular kind of interstate discrimination: a subject of 

the Queen resident in one State must not be subjected in another State to a 

disability or discrimination that would not be equally applicable if that person were 

resident in the latter State. The provision therefore requires a comparison. Students 

should identify the claimant's State of residence, the State imposing the burden, the 

legal disadvantage complained of, and the position of the appropriate local resident 

comparator.

Street v Queensland Bar Association (1989) 168 CLR 461 is the leading authority. 

The case demonstrates that s 117 is concerned with legal disadvantages attached 

to interstate residence rather than every distinction that happens to correlate with 

geography. A strong answer should not merely write “s 117 prohibits 

discrimination”. It should identify the condition of residence, show how the law 

operates differently because of that condition, and then consider the doctrinal limits 

recognised by the cases.

The practical lesson is that s 117 is neither a general equality guarantee nor a 

general prohibition on State discrimination. It is a specifically framed constitutional 

protection directed to interstate residence. Its narrow text makes factual 

characterisation especially important.

269  |  CONSTITUTIONAL LAW IN AUSTRALIA

273   |   CONSTITUTIONAL LAW IN AUSTRALIA277   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://www.austlii.edu.au/au/cases/cth/high_ct/168clr461.html
https://www.legislation.gov.au/C2004Q00685/latest/text


CONSTITUTIONAL LAW IN AUSTRALIA

101   |   CONSTITUTIONAL LAW IN AUSTRALIA

The same facts can engage more than one constitutional 
protection

Express guarantees do not operate in sealed compartments. A single statute may 

simultaneously raise questions under a head of power, an express limitation and an 

implied structural limitation. Suppose Commonwealth legislation compulsorily 

acquires land owned by a religious organisation, restricts protest activity around the 

acquired site, and creates an offence to be tried on indictment. The analysis may 

require s 51(xxxi), s 116, s 80 and the implied freedom of political communication, 

as well as a head of Commonwealth legislative power. Each issue has its own 

elements and authorities.

The correct technique is not to blend those doctrines into a broad statement about 

“constitutional rights”. Work provision by provision. For s 51(xxxi), identify property, 

acquisition, purpose within power and just terms. For s 116, identify which of the 

four limbs is invoked and whether the challenged law is a Commonwealth law. For s 

80, identify an offence against Commonwealth law and whether the proceeding is a 

trial on indictment. For the implied freedom, use the separate 

burden/purpose/proportionality analysis taught in the next chapter.

This compartmentalised method makes an answer longer, but it also makes it 

legally accurate. Australian constitutional law protects interests through specific 

textual and structural mechanisms, not through an undifferentiated bill of rights.

Worked method: from factual complaint to constitutional 
element

When a problem says that a claimant has “lost property”, do not begin by assuming 

s 51(xxxi) applies. Ask what legal interest existed before the law, what the law 

removed, and who obtained a corresponding benefit or interest. Minister for the 

Army v Dalziel (1944) 68 CLR 261 shows the breadth of the constitutional idea of 

property, but Commonwealth v Tasmania (1983) 158 CLR 1 and later acquisition 

cases show why deprivation alone is not enough. The acquisition requirement 

performs independent work.

When a problem says a person was “denied a jury”, ask whether the trial is on 

indictment. The course material emphasises Kingswell v The Queen (1985) 159 

CLR 264 because the orthodox construction allows Parliament substantial control 
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over the constitutional trigger. Once s 80 does apply, however, the constitutional 

conception of jury trial has content. Cheatle v The Queen (1993) 177 CLR 54 treats 

unanimity as essential, while Brownlee v The Queen (2001) 207 CLR 27 shows that 

every historical feature of a twelve-person jury is not constitutionally fixed.

When a problem says a law burdens religious practice, identify the actual limb of s 

116. The law may concern establishment, observance, free exercise or a religious 

test. Adelaide Company of Jehovah's Witnesses Inc v Commonwealth (1943) 67 

CLR 116 helps define the breadth of religion, but cases such as Krygger v Williams 

(1912) 15 CLR 366 demonstrate that the free-exercise protection has not been 

treated as an automatic exemption from laws of general operation.

When a problem involves interstate commerce, use Cole v Whitfield (1988) 165 

CLR 360 to ask whether there is a discriminatory burden of a protectionist kind. Do 

not assume that every commercial disadvantage or every State regulatory 

difference contravenes s 92. The constitutional vice is protectionism, assessed 

through the legal and practical operation of the measure.

STUDENT METHOD

Exam discipline: translate the client's factual complaint into the exact 

constitutional element that must be proved. “Unfair”, “discriminatory”, “property 

loss”, “religious burden” and “no jury” are factual descriptions; the Constitution asks 

narrower legal questions.

Chapter 8 synthesis

The express guarantees are powerful but carefully bounded. Section 51(xxxi) 

requires property, acquisition and just terms. Section 80 protects jury trial only for 

federal trials on indictment. Section 116 contains four Commonwealth religious 

restrictions and is not a general State religious-rights clause. Section 117 protects 

against specified interstate-residence discrimination. Section 92 protects interstate 

trade against discriminatory protectionism and protects interstate intercourse 

subject to constitutionally permissible regulation. Section 90 preserves exclusive 

Commonwealth control of customs and excise.

Students should learn each provision as a separate legal test, then recognise when 

several tests may operate together in the same factual problem.
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TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 8. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CONSTITUTIONAL LAW IN AUSTRALIA

CHAPTER 8 - REVISION & SUMMARY
Express Constitutional Guarantees and Limitations

PLAIN-ENGLISH SUMMARY

The express guarantees are powerful but carefully bounded. Section 51(xxxi)
requires property, acquisition and just terms. Section 80 protects jury trial only
for federal trials on indictment. Section 116 contains four Commonwealth
religious restrictions and is not a general State religious-rights clause. Section
117 protects against specified interstate-residence discrimination. Section 92
protects interstate trade against discriminatory protectionism and protects
interstate intercourse subject to constitutionally permissible regulation. Section
90 preserves exclusive Commonwealth control of customs and excise.
Students should learn each provision as a separate legal test, then recognise
when several tests may operate together in the same factual problem.

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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CONSTITUTIONAL LAW IN AUSTRALIA

FREQUENTLY ASKED QUESTIONS
Chapter 8 - Express Constitutional Guarantees and Limitations

What are the elements of s 51(xxxi)?

Identify property, an acquisition of that property or a corresponding benefit, a
Commonwealth law supported by a relevant purpose or head of power, and
whether the acquisition occurs on just terms. Mere regulation or loss is not
automatically an acquisition.

When does s 80 require a jury?

Section 80 applies to trials on indictment for offences against Commonwealth
law. The orthodox cases allow Parliament substantial control over whether an
offence is tried on indictment, but once s 80 applies the constitutional jury
characteristics must be respected.

What does s 92 protect today?

Modern doctrine after Cole v Whitfield protects interstate trade and commerce
against discriminatory burdens of a protectionist kind. Interstate intercourse also
has constitutional protection, although reasonable regulation may be permissible.
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CONSTITUTIONAL LAW IN AUSTRALIA

FREQUENTLY ASKED QUESTIONS
Chapter 8 - continued

Does s 116 apply to State laws?

The text restrains the Commonwealth. It contains four distinct prohibitions
concerning establishment of religion, religious observance, free exercise of
religion and religious tests for Commonwealth office or public trust.

What is the central idea of s 117?

A resident of one State must not be subjected in another State to a disability or
discrimination of the constitutionally prohibited kind merely because of interstate
residence. Street is the leading modern authority.

Why must the express guarantees be kept separate?

Each provision has its own text, government-level scope and doctrinal test.
Treating them as a single broad rights guarantee risks applying the wrong
elements and authorities.
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CHAPTER 8 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Acquisition of

property on just terms for a purpose within Commonwealth power.

s 51(xxxi)

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Trial on

indictment of Commonwealth offences must be by jury.

s 80

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Interstate trade,

commerce and intercourse shall be absolutely free, as constitutionally interpreted.

s 92

s 109

s 128

s 80

4. Which constitutional provision is most directly associated with: Commonwealth

limits concerning establishment of religion, religious observance, free exercise

and religious tests.

s 116

s 109

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which constitutional provision is most directly associated with: Protection

against certain disabilities or discrimination based on residence in another State.

s 117

s 109

s 128

s 92

6. Which case is used in this chapter for the following proposition: Broad

conception of property for s 51(xxxi).

Minister for the Army v Dalziel (1944) 68 CLR 261

Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1

Wurridjal v Commonwealth (2009) 237 CLR 309

7. Which case is used in this chapter for the following proposition: Important

acquisition-of-property authority.

Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Minister for the Army v Dalziel (1944) 68 CLR 261

Commonwealth v Tasmania (1983) 158 CLR 1

Wurridjal v Commonwealth (2009) 237 CLR 309

8. Which case is used in this chapter for the following proposition: Shows that

regulation or sterilisation does not automatically amount to an acquisition without

a corresponding benefit.

Commonwealth v Tasmania (1983) 158 CLR 1

Minister for the Army v Dalziel (1944) 68 CLR 261

Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Wurridjal v Commonwealth (2009) 237 CLR 309

9. Which case is used in this chapter for the following proposition: s 51(xxxi)

applies in the territories context.

Wurridjal v Commonwealth (2009) 237 CLR 309

Minister for the Army v Dalziel (1944) 68 CLR 261

Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

277  |  CONSTITUTIONAL LAW IN AUSTRALIA

281   |   CONSTITUTIONAL LAW IN AUSTRALIA285   |   CONSTITUTIONAL LAW IN AUSTRALIA



10. Which case is used in this chapter for the following proposition: Modern

authority on native title and acquisition of property.

Commonwealth v Yunupingu (2025) 99 ALJR 519

Minister for the Army v Dalziel (1944) 68 CLR 261

Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1

11. Which case is used in this chapter for the following proposition: s 80 depends

on whether Parliament provides trial on indictment.

Kingswell v The Queen (1985) 159 CLR 264

Minister for the Army v Dalziel (1944) 68 CLR 261

Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1

12. Which case is used in this chapter for the following proposition: Modern

interpretation of s 92 focusing on discriminatory burdens of a protectionist kind.

Cole v Whitfield (1988) 165 CLR 360

Minister for the Army v Dalziel (1944) 68 CLR 261

Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1

13. Which case is used in this chapter for the following proposition: Major s 116

and defence-power authority.

Adelaide Company of Jehovah's Witnesses Inc v Commonwealth (1943) 67 CLR

116

Minister for the Army v Dalziel (1944) 68 CLR 261

Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1

14. Which case is used in this chapter for the following proposition: Leading s 117

authority on discrimination based on State residence.

Street v Queensland Bar Association (1989) 168 CLR 461

Minister for the Army v Dalziel (1944) 68 CLR 261

Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1

15. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 
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Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

16. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

17. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

Use it only in the conclusion

18. Which term best matches this description: Condition attached to acquisition of

property under s 51(xxxi).

Justterms

Federalism

Judicial power

Appropriation

19. Which term best matches this description: Interest protected by s 51(xxxi).

Property

Federalism

Judicial power

Appropriation

20. Which term best matches this description: Mode of trial required by s 80 for

trials on indictment.

Jury

Federalism

Judicial power

Appropriation

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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ANSWER PAGE

Chapter 8 - Quiz Answers

1. A - s 51(xxxi)

s 51(xxxi) is the provision linked to this rule in this chapter.

2. A - s 80

s 80 is the provision linked to this rule in this chapter.

3. A - s 92

s 92 is the provision linked to this rule in this chapter.

4. A - s 116

s 116 is the provision linked to this rule in this chapter.

5. A - s 117

s 117 is the provision linked to this rule in this chapter.

6. A - Minister for the Army v Dalziel (1944) 68 CLR 261

Minister for the Army v Dalziel (1944) 68 CLR 261 is the authority connected to that

proposition.

7. A - Bank of New South Wales v Commonwealth (1948) 76 CLR 1

Bank of New South Wales v Commonwealth (1948) 76 CLR 1 is the authority connected

to that proposition.

8. A - Commonwealth v Tasmania (1983) 158 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1 is the authority connected to that

proposition.
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9. A - Wurridjal v Commonwealth (2009) 237 CLR 309

Wurridjal v Commonwealth (2009) 237 CLR 309 is the authority connected to that

proposition.

10. A - Commonwealth v Yunupingu (2025) 99 ALJR 519

Commonwealth v Yunupingu (2025) 99 ALJR 519 is the authority connected to that

proposition.

11. A - Kingswell v The Queen (1985) 159 CLR 264

Kingswell v The Queen (1985) 159 CLR 264 is the authority connected to that

proposition.

12. A - Cole v Whitfield (1988) 165 CLR 360

Cole v Whitfield (1988) 165 CLR 360 is the authority connected to that proposition.

13. A - Adelaide Company of Jehovah's Witnesses Inc v Commonwealth (1943) 67 CLR

116

Adelaide Company of Jehovah's Witnesses Inc v Commonwealth (1943) 67 CLR 116 is

the authority connected to that proposition.

14. A - Street v Queensland Bar Association (1989) 168 CLR 461

Street v Queensland Bar Association (1989) 168 CLR 461 is the authority connected to

that proposition.

15. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

16. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

17. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

18. A - Justterms

Justterms is the term used in the chapter.
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19. A - Property

Property is the term used in the chapter.

20. A - Jury

Jury is the term used in the chapter.
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CHAPTER 8 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of s 51(xxxi).

2. Explain the constitutional significance of s 80.

3. Explain the constitutional significance of s 92.

4. Explain the constitutional significance of s 116.

5. Explain the constitutional significance of s 117.

6. What is the exam significance of Minister for the Army v Dalziel (1944) 68 CLR

261?

7. What is the exam significance of Bank of New South Wales v Commonwealth

(1948) 76 CLR 1?

8. What is the exam significance of Commonwealth v Tasmania (1983) 158 CLR 1?

9. What is the exam significance of Wurridjal v Commonwealth (2009) 237 CLR

309?

10. What is the exam significance of Commonwealth v Yunupingu (2025) 99 ALJR

519?

11. What is the exam significance of Kingswell v The Queen (1985) 159 CLR 264?
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12. What is the exam significance of Cole v Whitfield (1988) 165 CLR 360?

13. What is the exam significance of Adelaide Company of Jehovah's Witnesses Inc

v Commonwealth (1943) 67 CLR 116?

14. What is the exam significance of Street v Queensland Bar Association (1989)

168 CLR 461?

15. What is the recommended constitutional problem-solving sequence?

16. Why is issue spotting especially important in constitutional law?

17. How should competing High Court reasoning be handled?

18. Why should constitutional provisions be cited precisely?

19. What does it mean to distinguish a case?

20. Define and explain the significance of Yunupingu in this chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 8 Short Questions
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ANSWER PAGE

Chapter 8 - Short Answer Models

1. Explain the constitutional significance of s 51(xxxi).

s 51(xxxi): Acquisition of property on just terms for a purpose within Commonwealth

power. In a problem, identify whether the provision grants power, limits power, or supplies

a structural rule, then connect it to the relevant authority and facts.

2. Explain the constitutional significance of s 80.

s 80: Trial on indictment of Commonwealth offences must be by jury. In a problem,

identify whether the provision grants power, limits power, or supplies a structural rule,

then connect it to the relevant authority and facts.

3. Explain the constitutional significance of s 92.

s 92: Interstate trade, commerce and intercourse shall be absolutely free, as

constitutionally interpreted. In a problem, identify whether the provision grants power,

limits power, or supplies a structural rule, then connect it to the relevant authority and

facts.

4. Explain the constitutional significance of s 116.

s 116: Commonwealth limits concerning establishment of religion, religious observance,

free exercise and religious tests. In a problem, identify whether the provision grants

power, limits power, or supplies a structural rule, then connect it to the relevant authority

and facts.

5. Explain the constitutional significance of s 117.

s 117: Protection against certain disabilities or discrimination based on residence in

another State. In a problem, identify whether the provision grants power, limits power, or

supplies a structural rule, then connect it to the relevant authority and facts.

285  |  CONSTITUTIONAL LAW IN AUSTRALIA

289   |   CONSTITUTIONAL LAW IN AUSTRALIA293   |   CONSTITUTIONAL LAW IN AUSTRALIA



6. What is the exam significance of Minister for the Army v Dalziel (1944) 68 CLR

261?

Minister for the Army v Dalziel (1944) 68 CLR 261: Broad conception of property for s

51(xxxi). Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

7. What is the exam significance of Bank of New South Wales v Commonwealth

(1948) 76 CLR 1?

Bank of New South Wales v Commonwealth (1948) 76 CLR 1: Important acquisition-of-

property authority. Use it by stating the proposition precisely, identifying the factual

analogy or distinction, and explaining how that affects validity.

8. What is the exam significance of Commonwealth v Tasmania (1983) 158 CLR 1?

Commonwealth v Tasmania (1983) 158 CLR 1: Shows that regulation or sterilisation does

not automatically amount to an acquisition without a corresponding benefit. Use it by

stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

9. What is the exam significance of Wurridjal v Commonwealth (2009) 237 CLR

309?

Wurridjal v Commonwealth (2009) 237 CLR 309: s 51(xxxi) applies in the territories

context. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

10. What is the exam significance of Commonwealth v Yunupingu (2025) 99 ALJR

519?

Commonwealth v Yunupingu (2025) 99 ALJR 519: Modern authority on native title and

acquisition of property. Use it by stating the proposition precisely, identifying the factual

analogy or distinction, and explaining how that affects validity.

11. What is the exam significance of Kingswell v The Queen (1985) 159 CLR 264?

286  |  CONSTITUTIONAL LAW IN AUSTRALIA

290   |   CONSTITUTIONAL LAW IN AUSTRALIA294   |   CONSTITUTIONAL LAW IN AUSTRALIA



Kingswell v The Queen (1985) 159 CLR 264: s 80 depends on whether Parliament

provides trial on indictment. Use it by stating the proposition precisely, identifying the

factual analogy or distinction, and explaining how that affects validity.

12. What is the exam significance of Cole v Whitfield (1988) 165 CLR 360?

Cole v Whitfield (1988) 165 CLR 360: Modern interpretation of s 92 focusing on

discriminatory burdens of a protectionist kind. Use it by stating the proposition precisely,

identifying the factual analogy or distinction, and explaining how that affects validity.

13. What is the exam significance of Adelaide Company of Jehovah's Witnesses Inc

v Commonwealth (1943) 67 CLR 116?

Adelaide Company of Jehovah's Witnesses Inc v Commonwealth (1943) 67 CLR 116:

Major s 116 and defence-power authority. Use it by stating the proposition precisely,

identifying the factual analogy or distinction, and explaining how that affects validity.

14. What is the exam significance of Street v Queensland Bar Association (1989)

168 CLR 461?

Street v Queensland Bar Association (1989) 168 CLR 461: Leading s 117 authority on

discrimination based on State residence. Use it by stating the proposition precisely,

identifying the factual analogy or distinction, and explaining how that affects validity.

15. What is the recommended constitutional problem-solving sequence?

Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

16. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

17. How should competing High Court reasoning be handled?
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Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

18. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

19. What does it mean to distinguish a case?

Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

20. Define and explain the significance of Yunupingu in this chapter.

Yunupingu: 2025 case involving native title and s 51(xxxi). Connect the concept to the

relevant constitutional text and cases before applying it to facts.
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INTERACTIVE REVISION

Chapter 8 - Across & Down Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 8 Active Crossword

Across / Down Vocabulary Clues

JUSTTERMS - Condition attached to acquisition of property under s 51(xxxi).

PROPERTY - Interest protected by s 51(xxxi).

JURY - Mode of trial required by s 80 for trials on indictment.

INTERCOURSE - Word used in s 92 alongside trade and commerce.

RELIGION - Subject of s 116.

RESIDENCE - Basis of discrimination addressed by s 117.

COLE - First word of the leading modern s 92 case.

DALZIEL - Case giving property a broad meaning.

YUNUPINGU - 2025 case involving native title and s 51(xxxi).

INDICTMENT - Trigger for s 80 jury guarantee.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 8 - Crossword Answers

JUSTTERMS - Condition attached to acquisition of property under s 51(xxxi).

PROPERTY - Interest protected by s 51(xxxi).

JURY - Mode of trial required by s 80 for trials on indictment.

INTERCOURSE - Word used in s 92 alongside trade and commerce.

RELIGION - Subject of s 116.

RESIDENCE - Basis of discrimination addressed by s 117.

COLE - First word of the leading modern s 92 case.

DALZIEL - Case giving property a broad meaning.

YUNUPINGU - 2025 case involving native title and s 51(xxxi).

INDICTMENT - Trigger for s 80 jury guarantee.

Open the separate electronic crossword answer page
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2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

Coastal Acquisition Scheme

The Commonwealth extinguishes a long-term statutory licence and grants the exclusive

benefit to a Commonwealth corporation without compensation. Advise the licence holder

under s 51(xxxi).

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

Federal Protest Offence

A new Commonwealth offence carrying five years imprisonment is expressly declared to

be tried summarily. An accused demands a jury under s 80. Advise.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 8 HD Problems
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MODEL ANSWER PAGE

Chapter 8 - HD IRAC Answers

Problem 1: Coastal Acquisition Scheme

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Express Constitutional Guarantees and Limitations.

RULE / LAW

Express guarantees have precise textual scope. s 51(xxxi) requires an acquisition of

property and a corresponding benefit or interest on just terms; s 80 applies to

Commonwealth trials on indictment; ss 92, 116 and 117 have distinct doctrinal tests. Key

provisions include s 51(xxxi), s 80, s 92, s 116, s 117. Key authorities include Minister for

the Army v Dalziel; Bank of New South Wales v Commonwealth; Commonwealth v

Tasmania; Wurridjal v Commonwealth; Commonwealth v Yunupingu.

APPLICATION

Identify the claimant's exact proprietary interest or protected status. Regulation or

economic loss alone is not necessarily acquisition. For s 80, determine whether the

offence is tried on indictment. Apply the specific doctrine rather than treating these

provisions as a general bill of rights.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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Problem 2: Federal Protest Offence

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Express Constitutional Guarantees and Limitations.

RULE / LAW

Express guarantees have precise textual scope. s 51(xxxi) requires an acquisition of

property and a corresponding benefit or interest on just terms; s 80 applies to

Commonwealth trials on indictment; ss 92, 116 and 117 have distinct doctrinal tests. Key

provisions include s 51(xxxi), s 80, s 92, s 116, s 117. Key authorities include Minister for

the Army v Dalziel; Bank of New South Wales v Commonwealth; Commonwealth v

Tasmania; Wurridjal v Commonwealth; Commonwealth v Yunupingu.

APPLICATION

Identify the claimant's exact proprietary interest or protected status. Regulation or

economic loss alone is not necessarily acquisition. For s 80, determine whether the

offence is tried on indictment. Apply the specific doctrine rather than treating these

provisions as a general bill of rights.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 8 HD IRAC Answers
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CHAPTER 9. IMPLIED FREEDOM 
OF POLITICAL 
COMMUNICATION AND 
CONSTITUTIONAL FREEDOMS
ss 7 and 24 • political communication • Lange • McCloy • proportionality • protest • electoral finance

LEARNING OUTCOMES

Explain the structural foundation of the implied freedom; apply the Lange/McCloy 

framework; identify political communication; analyse legitimate purpose and 

proportionality; distinguish the freedom from a personal right; and evaluate protest, 

electoral-finance and public-sector speech restrictions.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, ch 13; implied freedom of political 

communication and related implications.

AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.
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The implied freedom is a limit on power, not a personal 
right to free speech

The implied freedom of political communication is one of the most important and 

most misunderstood doctrines in Australian constitutional law. It is not a 

freestanding individual right to speak. It is a constitutional limitation on legislative 

and executive power derived from the system of representative and responsible 

government established by provisions including s 7, s 24, s 64 and s 128.

That distinction changes the way a problem is framed. The question is not "Has this 

person's right to free speech been infringed?" The question is whether the 

challenged law burdens communication necessary for the constitutional system of 

representative and responsible government, and, if it does, whether the burden is 

constitutionally justified.

A claimant can benefit from the freedom, but the constitutional object is institutional. 

The doctrine protects the system of government rather than creating a private civil 

liberty equivalent to the First Amendment of the United States Constitution.

The first generation: ACTV and Nationwide News

The modern doctrine emerged in Australian Capital Television Pty Ltd v 

Commonwealth (1992) 177 CLR 106 and Nationwide News Pty Ltd v Wills (1992) 

177 CLR 1. In ACTV, restrictions on political broadcasting during election periods 

were invalidated. The statutory scheme sought to reduce the cost and influence of 

political advertising, but it burdened political communication and advantaged 

established political actors in a way the majority could not justify.

The case demonstrates the structural logic of the implication. If members of 

Parliament must be directly chosen by the people, there must be a sufficient 

freedom to communicate about political choices. Elections cannot be 

constitutionally meaningful if government can control the flow of information 

necessary for electoral judgment.

Nationwide News similarly involved restrictions on political criticism. Together the 

cases established that the Constitution can imply a restriction on legislative power 

even though no express free-speech clause exists.
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From Theophanous and Stephens to Lange

The second generation of cases, including Theophanous v Herald & Weekly Times 

Ltd (1994) 182 CLR 104 and Stephens v West Australian Newspapers Ltd (1994) 

182 CLR 211, explored the relationship between the implied freedom and 

defamation law. The doctrine initially appeared to develop features resembling a 

constitutional defence.

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 restated the 

doctrine more firmly as a limit on government power grounded in constitutional text 

and structure. Lange is foundational because it rejected an approach that treated 

the freedom as a broad personal right and linked it directly to representative and 

responsible government.

The case also established a structured test: does the law effectively burden 

freedom of communication about government or political matters; and, if so, is the 

law reasonably appropriate and adapted to serving a legitimate end compatible with 

the constitutionally prescribed system? Later cases refined the second stage.

The modern McCloy framework

McCloy v New South Wales (2015) 257 CLR 178 introduced a more explicit 

structured proportionality analysis. In simplified form, the modern inquiry asks:

 Does the law effectively burden political communication in its terms, operation or 

effect?

 Is the law's purpose legitimate in the sense that it is compatible with the 

maintenance of representative and responsible government?

 Is the law reasonably appropriate and adapted to that purpose, analysed 

through suitability, necessity and adequacy in balance?

The exact language used by different judges can vary, and not every Justice 

embraces structured proportionality in precisely the same way. Students should 

nevertheless understand the three ideas. Suitability asks whether the law has a 

rational connection to its purpose. Necessity asks whether there is an obvious and 

compelling, reasonably practicable less restrictive means of achieving the same 

purpose. Adequacy in balance weighs the importance of the purpose against the 

severity of the burden.
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This is not a licence for judges to substitute personal preferences for Parliament. 

The analysis remains constitutional: is the burden on political communication 

compatible with the system the Constitution requires?

Step 1: what is political communication?

The concept is broad. Political communication is not limited to election 

advertisements or speeches by politicians. It can include discussion of 

governmental policies, public administration, social movements, protest, advocacy, 

corruption, environmental regulation, animal welfare, criminal justice and other 

matters capable of bearing on political choice.

Levy v Victoria (1997) 189 CLR 579 demonstrates that expressive conduct as well 

as words can be political communication. Coleman v Power (2004) 220 CLR 1 

shows that insulting or provocative speech can still be political. Farm Transparency 

International Ltd v New South Wales (2022) 277 CLR 537 confirms that 

communication concerning animal cruelty and regulation can fall within the political 

domain.

The inquiry is contextual. In Mulholland v Australian Electoral Commission (2004) 

220 CLR 181, members of the Court differed over whether particular ballot-paper 

information was political communication. APLA Ltd v Legal Services Commissioner 

(NSW) (2005) 224 CLR 322 similarly demonstrates disagreement at the boundary 

between commercial and political communication.

Students should identify the message, speaker, audience and governmental issue. 

Do not simply say "the speech is political" because the claimant is involved in 

politics.

Step 2: identifying a burden

A law burdens political communication if it makes such communication more 

difficult, costly, risky, unavailable or less effective. A burden can arise from direct 

prohibition, licensing, criminal penalty, spending limits, donation restrictions, 

employment sanctions or rules controlling access to public space.

The burden may be facial or practical. A law written in neutral terms can still burden 

political communication because of its operation. That is why evidence and factual 

context matter. A spending cap that formally applies to everyone may affect minor 
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parties, unions, third-party campaigners or independents differently depending on 

the structure of the political system.

Unions NSW v New South Wales (2013) 252 CLR 530, Unions NSW v New South 

Wales (2019) 264 CLR 595 and Unions NSW v New South Wales (2023) 277 CLR 

627 demonstrate the constitutional significance of political-finance rules. The Court 

examines how restrictions on donations and expenditure affect participation in 

political communication and whether the legislative objective justifies the burden.

Step 3: legitimate purpose

Once a burden is established, identify the law's purpose precisely. Purposes such 

as preventing corruption, promoting electoral transparency, protecting public safety 

or ensuring access to health services may be compatible with representative 

government. A purpose of suppressing criticism of government would not be.

The student's task is not to invent a benign purpose at a high level. Read the 

statutory scheme and identify what the law is designed to achieve. If several 

purposes exist, explain which purpose is relevant to the challenged burden.

Hogan v Hinch (2011) 243 CLR 506 shows that community protection and effective 

administration can be legitimate objectives. Wotton v Queensland (2012) 246 CLR 

1 involved parole conditions restricting political participation and shows that crime 

prevention and community safety can be legitimate ends even where political 

communication is affected.

Suitability

Suitability asks whether the law is rationally connected to its legitimate purpose. 

This is usually not a demanding step, but it is not automatic. If a law burdens 

political communication in a way that does not logically advance the stated 

objective, it can fail here.

For example, if a law prohibits all climate protest anywhere in a city on the stated 

basis of ensuring unobstructed access to one stadium, the breadth of the restriction 

may reveal a weak connection between means and end. If the law is confined to 

obstructive conduct at specific access points during an event, the connection is 

stronger.
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Necessity

Necessity asks whether there is an obvious and compelling reasonably practicable 

alternative that would achieve the same purpose with a less restrictive burden. The 

alternative must genuinely achieve the legislative purpose to a comparable extent. 

Courts do not invalidate laws simply because a student can imagine a slightly 

different policy.

Brown v Tasmania (2017) 261 CLR 328 is a leading example. Tasmanian anti-

protest legislation imposed substantial burdens on political protest in and around 

forestry operations. The breadth of the scheme and the availability of less restrictive 

means were important to invalidity.

When writing an answer, identify a specific alternative. "The government could use 

a less restrictive law" is not enough. Explain what the alternative would regulate, 

why it would protect the legitimate interest, and why it would burden political 

communication less.

Adequacy in balance

The final proportionality stage asks whether the importance of the law's purpose 

justifies the extent of the burden. This can be the most evaluative part of the 

analysis. A law may be rational and lack an obvious substitute yet still impose a 

burden grossly disproportionate to its public objective.

The quality of the answer depends on factual specificity. How severe is the burden? 

Does it eliminate a major channel of communication? Does it impose 

imprisonment? Does it operate only in a narrow location or across the whole State? 

Does it apply during an emergency or permanently? How important is the protected 

objective?

Students should present both sides. Constitutional proportionality is rarely 

persuasive when written as a one-sided assertion.

Protest as political communication

Protest is a recurring setting because it combines communication with conduct, 

public order and access to places. Brown v Tasmania (2017) 261 CLR 328 confirms 

that protest concerning environmental policy is political communication. The fact 

that protest involves physical presence does not remove it from the doctrine.
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Kvelde v New South Wales [2023] NSWSC 1560, Lees v State of New South Wales 

[2025] NSWSC 1209 and Jarrett v State of New South Wales [2026] NSWCA 62 

show continuing constitutional scrutiny of anti-protest laws. The precise holdings 

and statutory provisions differ, but the course theme is consistent: broad criminal 

restrictions on protest can burden political communication and must be justified 

under the constitutional framework.

A strong protest answer separates obstruction from communication. A government 

can regulate safety and access, but the law's design and breadth determine 

whether the constitutional burden is proportionate.

Offensive and insulting political speech

Coleman v Power (2004) 220 CLR 1 demonstrates that robust political 

communication may be insulting. Constitutional protection would be weak if only 

polite, conventional speech counted. At the same time, the freedom does not 

immunise every offensive communication from general law.

Monis v The Queen (2013) 249 CLR 92 shows the difficulty of balancing offensive 

communications against legitimate protective purposes. The judgments divided. 

The case is useful for understanding that the constitutional inquiry is not moral 

approval of the speech. The question is whether the legal restriction on political 

communication is constitutionally justified.

Public servants and political speech: Banerji

Comcare v Banerji (2019) 267 CLR 373 involved an Australian Public Service 

employee who used an anonymous social-media account to criticise government 

policy and officials. The High Court upheld the statutory employment framework. 

The case reinforces the proposition that the implied freedom is not a personal 

immunity from employment consequences.

The public service's legitimate interest in maintaining an apolitical and trusted 

administration was constitutionally significant. The case also shows that anonymity 

does not automatically remove employment-related impacts or the government's 

regulatory interest.

For students, Banerji is a reminder to identify the legal relationship and statutory 

purpose. Political content alone does not decide the case.
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Electoral finance and structural political inequality

Political-finance laws raise difficult questions because their stated purpose is often 

to reduce corruption or undue influence while their practical effect may favour 

established parties or limit alternative voices. The Unions NSW cases are central. 

The Court examines whether restrictions on donors, third parties and campaign 

spending burden political communication in a way justified by the anti-corruption or 

electoral-integrity objective.

McCloy v New South Wales (2015) 257 CLR 178 itself concerned political 

donations and upheld important restrictions. The case demonstrates that anti-

corruption objectives can justify substantial burdens when the means are 

proportionate.

The exam skill is to distinguish equalising political influence from suppressing 

participation. Not every unequal effect is unconstitutional, but laws that entrench 

existing political power or disproportionately silence particular speakers require 

careful scrutiny.

Babet and modern party regulation

Babet v Commonwealth (2025) 99 ALJR 883 links the implied freedom to modern 

electoral transparency. Restrictions on re-registering a voluntarily deregistered 

party burdened political communication and electoral choice, but the Court 

examined the rational connection between that burden and transparency 

obligations associated with party registration and disclosure.

The case should be read alongside the direct-choice analysis under s 7 and s 24. A 

single electoral law can raise two distinct constitutional questions: whether it 

impermissibly interferes with the people's direct choice and whether it impermissibly 

burdens political communication. Students should write those as separate issues 

rather than collapsing them.

Clubb and competing constitutional interests

Clubb v Edwards (2019) 267 CLR 171 concerned safe-access zones around 

abortion clinics. The legislation burdened some political communication, but 

protection of safety, privacy and access to medical services was a legitimate and 

weighty objective. The laws were upheld in the relevant respects.
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The case is valuable because it demonstrates that the implied freedom does not 

always favour the speaker. Constitutional analysis includes the interests protected 

by the law. The decisive question is proportionality, not whether the topic is political.

Other claimed implied freedoms

The High Court has been cautious about recognising additional freestanding 

implications. Claims to an implied freedom of movement or association have 

appeared in cases such as Kruger v Commonwealth (1997) 190 CLR 1, Mulholland 

v Australian Electoral Commission (2004) 220 CLR 181 and Tajjour v New South 

Wales (2014) 254 CLR 508, but there is no broad general constitutional right of 

association equivalent to the implied freedom of political communication.

Similarly, the Commonwealth Constitution does not presently contain a general 

implied right to a healthy environment. Comparative constitutional law and climate 

litigation overseas can inform policy debate, but Australian exam answers must 

identify an Australian constitutional source. Environmental protest may be protected 

through political communication, and particular taxes may be invalid under 

provisions such as s 90, but that is different from recognising a free-standing 

environmental right.

Tutorial application: Olympics Security Act

A law making it an offence to engage in protest activity that prevents, hinders or 

obstructs Olympic activity or access to the stadium clearly raises the implied 

freedom where the protest communicates political views. The first question is 

whether the particular conduct is political communication. Climate placards and 

organised protest at a major public event readily satisfy that threshold.

The second question is burden. A substantial fine and possible imprisonment 

strongly burden the ability to engage in the communication. The purpose of 

ensuring safe access and smooth operation of the Games is likely legitimate. The 

difficult work is proportionality. Does the provision target actual obstruction, or does 

"hinders" capture minor inconvenience and peaceful expression? Are there 

narrower public-order offences? Is the geographic and temporal scope limited? 

Those factual details determine the answer.

302  |  CONSTITUTIONAL LAW IN AUSTRALIA

306   |   CONSTITUTIONAL LAW IN AUSTRALIA310   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://www.austlii.edu.au/au/cases/cth/high_ct/254clr508.html
https://www.austlii.edu.au/au/cases/cth/high_ct/254clr508.html
https://www.austlii.edu.au/au/cases/cth/high_ct/220clr181.html
https://www.austlii.edu.au/au/cases/cth/high_ct/220clr181.html
https://www.austlii.edu.au/au/cases/cth/high_ct/190clr1.html


CONSTITUTIONAL LAW IN AUSTRALIA

113   |   CONSTITUTIONAL LAW IN AUSTRALIA

If the same statute authorises detention, that raises a separate Chapter III issue. Do 

not allow the implied-freedom analysis to replace judicial-power analysis. 

Constitutional problems frequently require multiple doctrines.

A writing template for implied-freedom problems

A clear answer can be organised as follows. First, identify the political 

communication. Second, identify how the law burdens it. Third, state the law's 

purpose and explain why it is compatible or incompatible with representative 

government. Fourth, apply suitability. Fifth, apply necessity using a specific 

alternative if one exists. Sixth, apply adequacy in balance. Seventh, conclude on 

validity and, if necessary, severability.

STUDENT METHOD

Keep repeating the constitutional object: the freedom protects the system of 

representative and responsible government; it is not a personal free-speech 

right.

Chapter 9 synthesis

The implied freedom begins with the representative-government structure of the 

Constitution, not with a general rights charter. It protects political communication 

broadly but operates as a limit on governmental power. The modern framework 

asks about burden, compatible purpose and proportionality. Protest, electoral 

finance, public-service speech, offensive communication and electoral regulation all 

illustrate the doctrine.

The strongest student answers are factual and structured. They identify the exact 

communication, the exact burden, the exact purpose and the precise reason the 

law is or is not proportionate.
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TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 9. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 9 - REVISION & SUMMARY
Implied Freedom of Political Communication and Constitutional Freedoms

PLAIN-ENGLISH SUMMARY

The implied freedom begins with the representative-government structure of
the Constitution, not with a general rights charter. It protects political
communication broadly but operates as a limit on governmental power. The
modern framework asks about burden, compatible purpose and proportionality.
Protest, electoral finance, public-service speech, offensive communication and
electoral regulation all illustrate the doctrine. The strongest student answers
are factual and structured. They identify the exact communication, the exact
burden, the exact purpose and the precise reason the law is or is not
proportionate.

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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FREQUENTLY ASKED QUESTIONS
Chapter 9 - Implied Freedom of Political Communication and Constitutional Freedoms

Is the implied freedom a personal right to free speech?

No. It is a constitutional restriction on legislative and executive power derived
from the system of representative and responsible government. Individuals
benefit from it, but the legal question is whether governmental power is
constitutionally limited.

What is political communication?

The concept is broad. It includes communication capable of bearing on federal
political choice, governmental accountability and matters relevant to the electors'
exercise of constitutional functions. It can include protest, offensive speech and
communications about State or local matters where they bear on federal politics.

What is the modern Lange/McCloy method?

Ask whether the law effectively burdens political communication; whether its
purpose is legitimate in the sense of being compatible with representative and
responsible government; and whether the law is reasonably appropriate and
adapted, commonly analysed through proportionality.
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FREQUENTLY ASKED QUESTIONS
Chapter 9 - continued

What does structured proportionality examine?

Suitability asks whether the law has a rational connection to its purpose;
necessity asks whether an obvious, reasonably practicable, less-restrictive
alternative exists; adequacy in balance compares the importance of the purpose
with the severity of the burden.

Why are Brown and Clubb useful together?

Brown shows that anti-protest restrictions can impose an unjustified burden on
political communication. Clubb shows that significant burdens can nevertheless
be valid where the law pursues a compatible purpose and is constitutionally
proportionate.

How should an exam answer describe the burden?

Identify the actual communication, speaker, audience, place, timing and legal
restriction. Avoid saying merely that “speech is restricted”. The constitutional
analysis becomes stronger when the practical burden is explained precisely.
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CHAPTER 9 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Textual

foundation for representative government and direct popular choice.

ss 7 and 24

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Responsible

government context through ministerial membership of Parliament.

s 64

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Popular

participation in constitutional alteration contributes to the structural implication.

s 128

s 109

s 51(xx)

s 92

4. Which case is used in this chapter for the following proposition: Modern

constitutional foundation and two-stage framework for the implied freedom.

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

Coleman v Power (2004) 220 CLR 1

McCloy v New South Wales (2015) 257 CLR 178

Brown v Tasmania (2017) 261 CLR 328

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which case is used in this chapter for the following proposition: Political

communication may be insulting or provocative and still fall within the freedom.

Coleman v Power (2004) 220 CLR 1

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

McCloy v New South Wales (2015) 257 CLR 178

Brown v Tasmania (2017) 261 CLR 328

6. Which case is used in this chapter for the following proposition: Introduced

structured proportionality into the modern test.

McCloy v New South Wales (2015) 257 CLR 178

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

Coleman v Power (2004) 220 CLR 1

Brown v Tasmania (2017) 261 CLR 328

7. Which case is used in this chapter for the following proposition: Invalidated

aspects of anti-protest legislation as a disproportionate burden on political

communication.

Brown v Tasmania (2017) 261 CLR 328

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

Coleman v Power (2004) 220 CLR 1

McCloy v New South Wales (2015) 257 CLR 178

8. Which case is used in this chapter for the following proposition: Confirms the

freedom is a limit on power, not an individual free-speech right.

Comcare v Banerji (2019) 267 CLR 373

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

Coleman v Power (2004) 220 CLR 1

McCloy v New South Wales (2015) 257 CLR 178

9. Which case is used in this chapter for the following proposition: Political finance

restrictions can impose disproportionate burdens.

Unions NSW v New South Wales (2019) 264 CLR 595

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

Coleman v Power (2004) 220 CLR 1

McCloy v New South Wales (2015) 257 CLR 178

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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10. Which case is used in this chapter for the following proposition: Contemporary

electoral-law authority central to the course case study.

Babet v Commonwealth; Palmer v Commonwealth (2025) 99 ALJR 883

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

Coleman v Power (2004) 220 CLR 1

McCloy v New South Wales (2015) 257 CLR 178

11. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

12. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

13. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

Use it only in the conclusion

14. Which term best matches this description: Foundational modern implied-

freedom case.

Lange

Federalism

Judicial power

Appropriation

15. Which term best matches this description: Structured proportionality case.

Mccloy

Federalism

Judicial power

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 
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Appropriation

16. Which term best matches this description: Tasmanian anti-protest case.

Brown

Federalism

Judicial power

Appropriation

17. Which term best matches this description: First central inquiry in implied-

freedom analysis.

Burden

Federalism

Judicial power

Appropriation

18. Which term best matches this description: Must be compatible with

representative government.

Purpose

Federalism

Judicial power

Appropriation

19. Which term best matches this description: First proportionality sub-stage.

Suitability

Federalism

Judicial power

Appropriation

20. Which term best matches this description: Asks whether an obvious and

compelling less restrictive alternative exists.

Necessity

Federalism

Judicial power

Appropriation

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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ANSWER PAGE

Chapter 9 - Quiz Answers

1. A - ss 7 and 24

ss 7 and 24 is the provision linked to this rule in this chapter.

2. A - s 64

s 64 is the provision linked to this rule in this chapter.

3. A - s 128

s 128 is the provision linked to this rule in this chapter.

4. A - Lange v Australian Broadcasting Corporation (1997) 189 CLR 520

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 is the authority

connected to that proposition.

5. A - Coleman v Power (2004) 220 CLR 1

Coleman v Power (2004) 220 CLR 1 is the authority connected to that proposition.

6. A - McCloy v New South Wales (2015) 257 CLR 178

McCloy v New South Wales (2015) 257 CLR 178 is the authority connected to that

proposition.

7. A - Brown v Tasmania (2017) 261 CLR 328

Brown v Tasmania (2017) 261 CLR 328 is the authority connected to that proposition.

8. A - Comcare v Banerji (2019) 267 CLR 373

Comcare v Banerji (2019) 267 CLR 373 is the authority connected to that proposition.

9. A - Unions NSW v New South Wales (2019) 264 CLR 595

Unions NSW v New South Wales (2019) 264 CLR 595 is the authority connected to that

proposition.
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10. A - Babet v Commonwealth; Palmer v Commonwealth (2025) 99 ALJR 883

Babet v Commonwealth; Palmer v Commonwealth (2025) 99 ALJR 883 is the authority

connected to that proposition.

11. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

12. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

13. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

14. A - Lange

Lange is the term used in the chapter.

15. A - Mccloy

Mccloy is the term used in the chapter.

16. A - Brown

Brown is the term used in the chapter.

17. A - Burden

Burden is the term used in the chapter.

18. A - Purpose

Purpose is the term used in the chapter.

19. A - Suitability

Suitability is the term used in the chapter.

20. A - Necessity

Necessity is the term used in the chapter.
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CHAPTER 9 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of ss 7 and 24.

2. Explain the constitutional significance of s 64.

3. Explain the constitutional significance of s 128.

4. What is the exam significance of Lange v Australian Broadcasting Corporation

(1997) 189 CLR 520?

5. What is the exam significance of Coleman v Power (2004) 220 CLR 1?

6. What is the exam significance of McCloy v New South Wales (2015) 257 CLR

178?

7. What is the exam significance of Brown v Tasmania (2017) 261 CLR 328?

8. What is the exam significance of Comcare v Banerji (2019) 267 CLR 373?

9. What is the exam significance of Unions NSW v New South Wales (2019) 264

CLR 595?

10. What is the exam significance of Babet v Commonwealth; Palmer v

Commonwealth (2025) 99 ALJR 883?

11. What is the recommended constitutional problem-solving sequence?
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12. Why is issue spotting especially important in constitutional law?

13. How should competing High Court reasoning be handled?

14. Why should constitutional provisions be cited precisely?

15. What does it mean to distinguish a case?

16. Define and explain the significance of Purpose in this chapter.

17. Define and explain the significance of Suitability in this chapter.

18. Define and explain the significance of Necessity in this chapter.

19. Define and explain the significance of Balance in this chapter.

20. Define and explain the significance of Political in this chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 9 Short Questions
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ANSWER PAGE

Chapter 9 - Short Answer Models

1. Explain the constitutional significance of ss 7 and 24.

ss 7 and 24: Textual foundation for representative government and direct popular choice.

In a problem, identify whether the provision grants power, limits power, or supplies a

structural rule, then connect it to the relevant authority and facts.

2. Explain the constitutional significance of s 64.

s 64: Responsible government context through ministerial membership of Parliament. In a

problem, identify whether the provision grants power, limits power, or supplies a structural

rule, then connect it to the relevant authority and facts.

3. Explain the constitutional significance of s 128.

s 128: Popular participation in constitutional alteration contributes to the structural

implication. In a problem, identify whether the provision grants power, limits power, or

supplies a structural rule, then connect it to the relevant authority and facts.

4. What is the exam significance of Lange v Australian Broadcasting Corporation

(1997) 189 CLR 520?

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520: Modern constitutional

foundation and two-stage framework for the implied freedom. Use it by stating the

proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

5. What is the exam significance of Coleman v Power (2004) 220 CLR 1?

Coleman v Power (2004) 220 CLR 1: Political communication may be insulting or

provocative and still fall within the freedom. Use it by stating the proposition precisely,

identifying the factual analogy or distinction, and explaining how that affects validity.
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6. What is the exam significance of McCloy v New South Wales (2015) 257 CLR

178?

McCloy v New South Wales (2015) 257 CLR 178: Introduced structured proportionality

into the modern test. Use it by stating the proposition precisely, identifying the factual

analogy or distinction, and explaining how that affects validity.

7. What is the exam significance of Brown v Tasmania (2017) 261 CLR 328?

Brown v Tasmania (2017) 261 CLR 328: Invalidated aspects of anti-protest legislation as

a disproportionate burden on political communication. Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

8. What is the exam significance of Comcare v Banerji (2019) 267 CLR 373?

Comcare v Banerji (2019) 267 CLR 373: Confirms the freedom is a limit on power, not an

individual free-speech right. Use it by stating the proposition precisely, identifying the

factual analogy or distinction, and explaining how that affects validity.

9. What is the exam significance of Unions NSW v New South Wales (2019) 264

CLR 595?

Unions NSW v New South Wales (2019) 264 CLR 595: Political finance restrictions can

impose disproportionate burdens. Use it by stating the proposition precisely, identifying

the factual analogy or distinction, and explaining how that affects validity.

10. What is the exam significance of Babet v Commonwealth; Palmer v

Commonwealth (2025) 99 ALJR 883?

Babet v Commonwealth; Palmer v Commonwealth (2025) 99 ALJR 883: Contemporary

electoral-law authority central to the course case study. Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

11. What is the recommended constitutional problem-solving sequence?
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Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

12. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

13. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

14. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

15. What does it mean to distinguish a case?

Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

16. Define and explain the significance of Purpose in this chapter.

Purpose: Must be compatible with representative government. Connect the concept to

the relevant constitutional text and cases before applying it to facts.

17. Define and explain the significance of Suitability in this chapter.

Suitability: First proportionality sub-stage. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

18. Define and explain the significance of Necessity in this chapter.
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Necessity: Asks whether an obvious and compelling less restrictive alternative exists.

Connect the concept to the relevant constitutional text and cases before applying it to

facts.

19. Define and explain the significance of Balance in this chapter.

Balance: Final proportionality judgment. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

20. Define and explain the significance of Political in this chapter.

Political: Kind of communication constitutionally relevant. Connect the concept to the

relevant constitutional text and cases before applying it to facts.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 9 Short Answers

319  |  CONSTITUTIONAL LAW IN AUSTRALIA

323   |   CONSTITUTIONAL LAW IN AUSTRALIA327   |   CONSTITUTIONAL LAW IN AUSTRALIA



INTERACTIVE REVISION

Chapter 9 - Across & Down Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 9 Active Crossword

Across / Down Vocabulary Clues

LANGE - Foundational modern implied-freedom case.

MCCLOY - Structured proportionality case.

BROWN - Tasmanian anti-protest case.

BURDEN - First central inquiry in implied-freedom analysis.

PURPOSE - Must be compatible with representative government.

SUITABILITY - First proportionality sub-stage.

NECESSITY - Asks whether an obvious and compelling less restrictive alternative exists.

BALANCE - Final proportionality judgment.

POLITICAL - Kind of communication constitutionally relevant.

FREEDOM - Structural constitutional implication, not a personal right.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 9 - Crossword Answers

LANGE - Foundational modern implied-freedom case.

MCCLOY - Structured proportionality case.

BROWN - Tasmanian anti-protest case.

BURDEN - First central inquiry in implied-freedom analysis.

PURPOSE - Must be compatible with representative government.

SUITABILITY - First proportionality sub-stage.

NECESSITY - Asks whether an obvious and compelling less restrictive alternative exists.

BALANCE - Final proportionality judgment.

POLITICAL - Kind of communication constitutionally relevant.

FREEDOM - Structural constitutional implication, not a personal right.

Open the separate electronic crossword answer page

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 9 Crossword Answers

321  |  CONSTITUTIONAL LAW IN AUSTRALIA

325   |   CONSTITUTIONAL LAW IN AUSTRALIA329   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://books.juniq.com.au/constitutional-law-in-australia/crosswords/chapter-09-answers.html


HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

Parliament Precinct Exclusion Act

A Commonwealth law permits police to exclude any person displaying signs critical of

government policy from a 2 km zone around Parliament House during sitting weeks.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

Independent Advertising Cap

Electoral law caps independent-candidate advertising at one quarter of the amount

effectively available to registered political parties. Advise an independent candidate.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.
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MODEL ANSWER PAGE

Chapter 9 - HD IRAC Answers

Problem 1: Parliament Precinct Exclusion Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Implied Freedom of Political Communication and Constitutional Freedoms.

RULE / LAW

The implied freedom is a restriction on power derived from representative government,

not a personal right. The modern analysis asks: effective burden; compatible legitimate

purpose; and proportionality, including suitability, necessity and adequacy in balance. Key

provisions include ss 7 and 24, s 64, s 128. Key authorities include Lange v Australian

Broadcasting Corporation; Coleman v Power; McCloy v New South Wales; Brown v

Tasmania; Comcare v Banerji.

APPLICATION

Political protest and electoral communication plainly fall within protected communication.

Scrutinise whether the law targets political expression, whether its stated purpose is

constitutionally compatible, and whether less restrictive practical alternatives exist.

Compare Lange, McCloy, Brown and Babet.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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Problem 2: Independent Advertising Cap

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Implied Freedom of Political Communication and Constitutional Freedoms.

RULE / LAW

The implied freedom is a restriction on power derived from representative government,

not a personal right. The modern analysis asks: effective burden; compatible legitimate

purpose; and proportionality, including suitability, necessity and adequacy in balance. Key

provisions include ss 7 and 24, s 64, s 128. Key authorities include Lange v Australian

Broadcasting Corporation; Coleman v Power; McCloy v New South Wales; Brown v

Tasmania; Comcare v Banerji.

APPLICATION

Political protest and electoral communication plainly fall within protected communication.

Scrutinise whether the law targets political expression, whether its stated purpose is

constitutionally compatible, and whether less restrictive practical alternatives exist.

Compare Lange, McCloy, Brown and Babet.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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CHAPTER 10. EXECUTIVE 
POWER, RESPONSIBLE 
GOVERNMENT, SPENDING AND 
NATIONHOOD
s 61 • ss 62 and 64 • ss 81 and 83 • s 51(xxxix) • responsible government • spending • nationhood • 

detention

LEARNING OUTCOMES

Explain the scope of s 61 and responsible government; distinguish prerogative, 

statutory and non-statutory executive power; separate appropriation from 

substantive spending authority; apply Pape and Williams; explain nationhood 

power; and analyse executive detention and citizenship decisions.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, paras 5.05-5.75, 6.115 and 6.120; 

executive power, spending, nationhood and responsible government.
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AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.

Executive power begins with s 61, but does not end there

Section 61 provides that the executive power of the Commonwealth is vested in the 

Crown and is exercisable by the Governor-General as the Crown's representative, 

extending to the execution and maintenance of the Constitution and the laws of the 

Commonwealth. The provision is short, but the legal and practical executive is 

complex.

Executive authority may come from statute, from prerogative powers inherited 

within the constitutional system, from capacities of the Commonwealth as a legal 

person, from the nationhood aspect of s 61, or from powers incidental to 

constitutional functions. The correct source matters because statutory limits, 

parliamentary control and constitutional limitations differ depending on the source.

Students should therefore avoid writing "the executive can do this under s 61" 

without analysis. Ask: Is there legislation? Is the statute exhaustive? Is a 

prerogative or non-statutory capacity relied upon? Is the action supported by 

nationhood? Does spending require legislative authority?

The formal executive: ss 2, 61, 62 and 64

Section 2 provides for the Governor-General as the Crown's representative in the 

Commonwealth. Section 62 establishes the Federal Executive Council to advise the 

Governor-General. Section 64 authorises appointment of Ministers to administer 

departments and requires Ministers, after a limited period, to be members of 

Parliament.

These provisions create the legal framework of responsible government but do not 

describe modern Cabinet government in detail. The Prime Minister and Cabinet are 
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not expressly created by the Constitution. Their central role arises through 

convention and political practice.

This is a recurring lesson: the Australian executive is both legal and conventional. 

Courts enforce constitutional and statutory powers. Political responsibility to 

Parliament, Cabinet solidarity and many practices of ministerial government operate 

substantially through convention.

Responsible government

Responsible government means, in broad terms, that Ministers exercise executive 

authority while being politically accountable to Parliament and ultimately to the 

electorate. Section 64 provides a textual link by requiring Ministers to sit in 

Parliament. The Houses scrutinise government through questions, committees, 

appropriations, confidence and political debate.

The constitutional system therefore differs from a strict presidential separation 

between legislative and executive personnel. Ministers are simultaneously 

members of the political executive and Parliament. The strict separation protected 

by the Constitution concerns judicial power much more strongly than legislative-

executive personnel.

Students should keep political responsibility separate from legal validity. A 

Minister may act unlawfully even if Parliament politically supports the action. 

Conversely, an action may be legally authorised even if it produces political 

controversy.

Delegated legislation and executive rule-making

Parliament frequently authorises the Executive to make regulations, rules and other 

delegated legislation. Australian constitutional law permits broad delegation. 

Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73 

rejected a rigid non-delegation doctrine of the kind associated with some overseas 

systems.

The constitutional point is that Parliament remains the source of legislative authority 

and can define the scope of delegated power. Delegated legislation must remain 

within the empowering statute and the Constitution. Judicial review can invalidate 
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regulations that exceed statutory authority even where the delegation itself is 

constitutionally valid.

Giris Pty Ltd v Federal Commissioner of Taxation (1969) 119 CLR 365 and the 

regulatory aspects of New South Wales v Commonwealth (Work Choices Case) 

(2006) 229 CLR 1 illustrate the breadth of discretion that legislation may confer. 

The key legal question is usually statutory scope and constitutional support rather 

than a general prohibition on delegation.

Prerogative and statute

Some executive powers have historical roots in the royal prerogative, including 

aspects of foreign affairs and national security. In modern constitutional law, 

prerogative powers can be modified or displaced by statute. The relationship 

between statute and prerogative depends on legislative intention.

Ruddock v Vadarlis (2001) 110 FCR 491, the Tampa litigation, is a major Australian 

example. The case considered whether the Executive retained non-statutory power 

to prevent entry of non-citizens and control a vessel. The judgments differed, but 

the case is useful for understanding the interaction between statute, prerogative 

and executive capacity.

The exam habit is to read the statute first. If Parliament has comprehensively 

regulated the field, the Executive cannot ordinarily use a prerogative power to 

contradict statutory limits. Statutory authority is also easier to identify and judicially 

review than vague appeals to executive necessity.

Hocking and executive records

Hocking v Director-General of the National Archives of Australia (2020) 271 CLR 1 

concerned correspondence between the Governor-General and the Queen relating 

to the 1975 dismissal. The case is useful because it illustrates the legal character of 

documents connected with constitutional office and the operation of statutory 

regimes around executive institutions.

It also reinforces a broader teaching point: constitutional conventions do not remove 

executive conduct from ordinary law. Questions about records, archives, statutory 

duties and legal custody can be judicially determined even where the historical 

subject is politically sensitive.
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Spending: appropriation is necessary but not sufficient

The Commonwealth's financial structure begins with s 81, which provides that 

Commonwealth revenues form the Consolidated Revenue Fund, and s 83, which 

prevents money being drawn from the Treasury except under appropriation made 

by law. These provisions are essential controls on public money.

But appropriation does not itself answer whether the Executive has substantive 

constitutional authority to spend on a particular program. This is the key lesson of 

modern spending cases. Parliament may authorise money to be drawn from the 

Treasury, yet the Executive still needs a constitutional and legal basis for the 

activity on which it spends.

Students should therefore separate two questions: Has Parliament appropriated 

the money? and What authorises the Commonwealth to undertake or fund 

this activity?

The AAP Case and early disagreement about spending

Victoria v Commonwealth and Hayden (AAP Case) (1975) 134 CLR 338 exposed 

deep disagreement about the relationship between appropriations, executive power 

and national programs. Although the litigation did not produce a single controlling 

theory of federal spending, the judgments influenced later debate about whether 

Commonwealth expenditure requires a substantive head of legislative or executive 

power.

The case also contributes to nationhood doctrine. Some judgments recognised that 

the Commonwealth may undertake activities peculiarly adapted to a national 

government. Later cases refine that concept.

Pape and the Global Financial Crisis

Pape v Federal Commissioner of Taxation (2009) 238 CLR 1 concerned federal 

tax-bonus payments made during the Global Financial Crisis. The High Court 

rejected the proposition that s 81 itself gave the Commonwealth a general spending 

power. The payment scheme was upheld through the executive/nationhood power, 

supported legislatively by s 51(xxxix), in the extraordinary national economic 

circumstances.
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Pape is crucial for two reasons. First, it confirms that appropriation is not 

substantive power. Second, it shows that s 61 contains a nationhood dimension 

capable of supporting some activities of uniquely national character.

The case should not be read as giving the Executive a general power to spend 

whenever a matter is politically important. The national emergency and the 

character of the response were central.

Williams (No 1): school chaplaincy and executive 
contracting

Williams v Commonwealth (2012) 248 CLR 156 challenged Commonwealth funding 

of a school chaplaincy program. The Executive had entered a funding agreement 

and relied on appropriation and general executive capacity. The High Court held 

that the arrangement lacked sufficient constitutional and statutory authority.

The case rejects a broad assumption that because the Commonwealth is a legal 

person it can contract and spend on any subject Parliament could potentially fund. 

Federal structure and parliamentary accountability matter. In many areas, 

legislation is required to authorise executive spending programs.

Students should therefore identify both contracting authority and legislative 

support rather than assuming that an appropriation plus executive capacity is 

enough.

Williams (No 2): attempted legislative repair

After the first Williams decision, Parliament enacted legislation designed to validate 

a wide range of spending programs. Williams v Commonwealth (No 2) (2014) 252 

CLR 416 held that the legislative scheme could not simply rely on s 51(xxxix) 

without a substantive constitutional power supporting the relevant program.

The case reinforces the need to connect legislation to a constitutional head of 

power. Incidental power is not an independent general subject matter. It supports 

execution of existing constitutional powers and functions.

For exam purposes, Pape and the two Williams cases form a sequence: 

appropriation alone is insufficient; some exceptional national activity may be 

supported by nationhood; ordinary spending programs often require statutory 

authority linked to a substantive head of power.
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Section 96 as an alternative spending mechanism

Section 96 allows the Commonwealth to give financial assistance to States on 

conditions. This provides an important constitutional route where the 

Commonwealth wants policy implemented in areas of State responsibility. Instead 

of directly administering a program, the Commonwealth can fund States subject to 

terms and conditions.

This does not mean every s 96 condition is politically voluntary in a practical sense. 

Commonwealth fiscal power can create strong incentives. But legally the 

mechanism is a grant to the State rather than a direct exercise of State legislative 

power.

Students should recognise s 96 as part of the broader architecture of executive and 

fiscal federalism.

Nationhood power

The nationhood power is associated with s 61 together with s 51(xxxix). It supports 

activities that are peculiarly adapted to the government of a nation and cannot 

otherwise be carried on for the benefit of the nation. The concept is real but 

deliberately limited.

Davis v Commonwealth (1988) 166 CLR 79 upheld substantial Commonwealth 

involvement in the Australian Bicentenary as a national enterprise. However, 

aspects of the statutory restrictions on use of bicentennial symbols were too broad. 

The case demonstrates both power and limitation: a national activity may be 

supported while particular regulatory means exceed constitutional reach or burden 

other constitutional interests.

Pape v Federal Commissioner of Taxation (2009) 238 CLR 1 confirms that a severe 

national economic emergency can justify national executive action. The lesson is 

not that "national importance" equals power. The activity must have a distinctive 

national character.

How to test a nationhood claim

Ask what the Commonwealth is doing. Is the activity uniquely national, or could it 

ordinarily be undertaken by States, private parties or ordinary statutory agencies? Is 

there a national emergency or national symbol requiring unified action? Is the 
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program temporary and directed to a genuinely national problem, or is nationhood 

being used as a label for a continuing policy area?

Then ask whether legislation supporting the executive activity can rely on s 

51(xxxix). Incidental power supports execution of the constitutional executive 

function; it does not expand s 61 without limit.

A cautious, structured answer is better than asserting a broad inherent national 

power.

Executive detention and Chapter III

Executive power becomes especially constitutionally sensitive when it involves 

detention. Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic 

Affairs (1992) 176 CLR 1 establishes the important principle that punitive detention 

is ordinarily an exercise of judicial power and therefore cannot simply be conferred 

on the Executive. However, non-punitive detention connected to legitimate 

administrative purposes, such as processing or removal of non-citizens, may be 

valid.

The difficult question is purpose and connection. A law can describe detention as 

administrative, but constitutional character depends on what the detention actually 

does and whether it remains reasonably capable of serving the non-punitive 

purpose.

This topic bridges executive power and Chapter III and is developed further in the 

next chapter.

Al-Kateb and indefinite immigration detention

Al-Kateb v Godwin (2004) 219 CLR 562 upheld, by majority, statutory detention of 

an unlawful non-citizen even where removal was not then practicable and detention 

could be indefinite. The case became highly controversial because of the human 

consequences and the majority's statutory interpretation.

The constitutional and statutory position changed dramatically with NZYQ v Minister 

for Immigration, Citizenship and Multicultural Affairs (2023) 280 CLR 137. The High 

Court held that detention could not constitutionally continue where there was no 

real prospect of removal becoming practicable in the reasonably foreseeable future. 
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At that point detention lost the necessary connection with the non-punitive removal 

purpose.

NZYQ demonstrates the continuing force of the Lim principle. Purpose is not 

established once and for all at the moment detention begins. The factual capacity of 

the detention to serve the authorised non-punitive end matters.

Post-NZYQ detention cases

Later litigation has required the Court to work through the consequences of NZYQ. 

ASF17 v Commonwealth (2024) 282 CLR 172 considered a detainee who was not 

cooperating with removal and distinguished circumstances in which removal 

remained practically possible. YBFZ v Minister for Immigration, Citizenship and 

Multicultural Affairs (2024) 99 ALJR 1 continued examination of statutory 

restrictions and constitutional limits following release from detention.

Course materials also identify more recent 2026 decisions concerning executive 

detention. Students should treat these as part of an evolving line of authority and 

always confirm the current report and precise holding from an authoritative public 

case source before relying on them in assessment work.

The stable doctrinal core remains: executive detention must have a constitutionally 

permissible non-punitive purpose and remain connected to that purpose.

Offshore and third-party detention

Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 257 CLR 

42 considered Australia's role in offshore detention arrangements. The case 

illustrates the importance of identifying who is legally detaining the person and what 

Australian executive conduct is authorised.

North Australian Aboriginal Justice Agency Ltd v Northern Territory (2015) 256 CLR 

569 concerned short-term police detention under Northern Territory law and 

demonstrates the interaction between executive detention, Territory power and 

Chapter III/Kable principles.

Students should not treat all physical confinement as constitutionally identical. 

Identify the detaining authority, legal source, purpose, duration and relationship to 

judicial power.
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Citizenship deprivation as executive power

Recent cases concerning ministerial citizenship cancellation illustrate another 

boundary between executive decision-making and judicial power. Alexander v 

Minister for Home Affairs (2022) 276 CLR 336 invalidated a statutory mechanism 

allowing ministerial citizenship deprivation based on conduct that effectively 

involved determining serious wrongdoing. Later cases, including decisions 

concerning Mr Benbrika and other citizenship provisions, examine whether 

Parliament has conferred on the Executive a function that is punitive or judicial in 

character.

The constitutional principle is broader than citizenship. Parliament cannot avoid 

Chapter III merely by giving a Minister the power to impose a consequence that is, 

in substance, punishment for wrongdoing requiring judicial determination.

Chapter 10 synthesis

Executive power is sourced, limited and accountable. Sections 61, 62 and 64 create 

the formal executive framework while convention supplies much of responsible 

government in practice. Delegated legislation is constitutionally permissible but 

remains bounded by statute. Prerogative powers coexist with legislation and can be 

displaced. Appropriation under ss 81 and 83 is not itself substantive spending 

authority. Pape and Williams define modern spending doctrine, while nationhood 

supports only genuinely national functions.

Executive detention and citizenship cases show why Chapter III matters even in an 

executive-power chapter. The most important exam habit is therefore source 

identification: What is the Executive relying on, and what constitutional limit 

applies to that source?

TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 10. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 10 - REVISION & SUMMARY
Executive Power, Responsible Government, Spending and Nationhood

PLAIN-ENGLISH SUMMARY

Executive power is sourced, limited and accountable. Sections 61, 62 and 64
create the formal executive framework while convention supplies much of
responsible government in practice. Delegated legislation is constitutionally
permissible but remains bounded by statute. Prerogative powers coexist with
legislation and can be displaced. Appropriation under ss 81 and 83 is not itself
substantive spending authority. Pape and Williams define modern spending
doctrine, while nationhood supports only genuinely national functions.
Executive detention and citizenship cases show why Chapter III matters even
in an executive-power chapter. The most important exam habit is therefore
source identification: What is the Executive relying on, and what constitutional
limit applies to that source?

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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FREQUENTLY ASKED QUESTIONS
Chapter 10 - Executive Power, Responsible Government, Spending and Nationhood

What does s 61 do?

It vests Commonwealth executive power in the Crown, exercisable by the
Governor-General, and extends to the execution and maintenance of the
Constitution and Commonwealth laws. Its precise content is developed through
constitutional text, statute, prerogative and authority.

What is the constitutional role of ss 62 and 64?

Section 62 establishes the Federal Executive Council. Section 64 governs
Ministers and is an important textual connection between the Executive and
Parliament, supporting the system of responsible government.

Can Parliament delegate legislative power to the Executive?

Yes, substantial delegation is constitutionally permissible, as Dignan illustrates.
The delegated instrument must nevertheless remain within the authority
conferred by the statute and the Constitution.
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FREQUENTLY ASKED QUESTIONS
Chapter 10 - continued

Is an appropriation the same thing as power to spend?

No. Sections 81 and 83 concern public money and lawful appropriation, but Pape
and the Williams cases establish that appropriation does not itself supply all
substantive executive authority to contract or spend.

What is nationhood power?

It supports certain activities peculiarly adapted to the government of a nation and
which cannot otherwise be carried on for the benefit of the nation. It is not a
general power to do anything considered nationally important.

Why does executive detention raise Chapter III issues?

Because punitive detention is ordinarily an exercise of judicial power. Executive
detention therefore requires a constitutionally permissible non-punitive purpose
and a lawful connection between detention and that purpose, as the Lim/NZYQ
line of cases demonstrates.
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CHAPTER 10 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Executive power

of the Commonwealth.

s 61

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Federal

Executive Council.

s 62

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Appointment of

Ministers and responsible-government link to Parliament.

s 64

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with: Consolidated

Revenue Fund and appropriation.

s 81

s 109

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which constitutional provision is most directly associated with: No money

drawn from Treasury except under appropriation made by law.

s 83

s 109

s 128

s 92

6. Which constitutional provision is most directly associated with: Incidental

legislative support for execution of constitutional powers, including aspects of

nationhood power.

s 51(xxxix)

s 109

s 128

s 92

7. Which case is used in this chapter for the following proposition: Broad

delegation of legislative power to the Executive can be constitutionally valid.

Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR

73

Ruddock v Vadarlis (2001) 110 FCR 491

Pape v Commissioner of Taxation (2009) 238 CLR 1

Williams v Commonwealth (No 1) (2012) 248 CLR 156

8. Which case is used in this chapter for the following proposition: Prerogative

power and statutory displacement in the executive context.

Ruddock v Vadarlis (2001) 110 FCR 491

Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR

73

Pape v Commissioner of Taxation (2009) 238 CLR 1

Williams v Commonwealth (No 1) (2012) 248 CLR 156

9. Which case is used in this chapter for the following proposition: Appropriation is

not itself substantive spending power; nationhood power supported the GFC

response on the facts.

Pape v Commissioner of Taxation (2009) 238 CLR 1

Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR

73

Ruddock v Vadarlis (2001) 110 FCR 491

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 
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Williams v Commonwealth (No 1) (2012) 248 CLR 156

10. Which case is used in this chapter for the following proposition: Executive

contracting and spending require constitutional and statutory authority beyond

mere appropriation.

Williams v Commonwealth (No 1) (2012) 248 CLR 156

Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR

73

Ruddock v Vadarlis (2001) 110 FCR 491

Pape v Commissioner of Taxation (2009) 238 CLR 1

11. Which case is used in this chapter for the following proposition: Confirmed

limits on legislative attempts to validate executive spending programs.

Williams v Commonwealth (No 2) (2014) 252 CLR 416

Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR

73

Ruddock v Vadarlis (2001) 110 FCR 491

Pape v Commissioner of Taxation (2009) 238 CLR 1

12. Which case is used in this chapter for the following proposition: Nationhood

power supported national Bicentenary activities but disproportionate restrictions

could still be invalid.

Davis v Commonwealth (1988) 166 CLR 79

Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR

73

Ruddock v Vadarlis (2001) 110 FCR 491

Pape v Commissioner of Taxation (2009) 238 CLR 1

13. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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14. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

15. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

Quote the whole judgment

Use it only in the conclusion

16. Which term best matches this description: Arm of government principally

addressed by Chapter II.

Executive

Federalism

Judicial power

Appropriation

17. Which term best matches this description: Limited non-statutory executive

power for genuinely national activities.

Nationhood

Federalism

Judicial power

Appropriation

18. Which term best matches this description: Legal authorisation to draw money

from Treasury.

Appropriation

Federalism

Judicial power

Appropriation

19. Which term best matches this description: GFC stimulus and nationhood-power

case.

Pape

Federalism

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 
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Judicial power

Appropriation

20. Which term best matches this description: School chaplaincy litigation on

executive spending.

Williams

Federalism

Judicial power

Appropriation

3. 

4. 

1. 

2. 

3. 

4. 
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ANSWER PAGE

Chapter 10 - Quiz Answers

1. A - s 61

s 61 is the provision linked to this rule in this chapter.

2. A - s 62

s 62 is the provision linked to this rule in this chapter.

3. A - s 64

s 64 is the provision linked to this rule in this chapter.

4. A - s 81

s 81 is the provision linked to this rule in this chapter.

5. A - s 83

s 83 is the provision linked to this rule in this chapter.

6. A - s 51(xxxix)

s 51(xxxix) is the provision linked to this rule in this chapter.

7. A - Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR

73

Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73 is

the authority connected to that proposition.

8. A - Ruddock v Vadarlis (2001) 110 FCR 491

Ruddock v Vadarlis (2001) 110 FCR 491 is the authority connected to that proposition.

9. A - Pape v Commissioner of Taxation (2009) 238 CLR 1

Pape v Commissioner of Taxation (2009) 238 CLR 1 is the authority connected to that

proposition.
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10. A - Williams v Commonwealth (No 1) (2012) 248 CLR 156

Williams v Commonwealth (No 1) (2012) 248 CLR 156 is the authority connected to that

proposition.

11. A - Williams v Commonwealth (No 2) (2014) 252 CLR 416

Williams v Commonwealth (No 2) (2014) 252 CLR 416 is the authority connected to that

proposition.

12. A - Davis v Commonwealth (1988) 166 CLR 79

Davis v Commonwealth (1988) 166 CLR 79 is the authority connected to that proposition.

13. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

14. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

15. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

16. A - Executive

Executive is the term used in the chapter.

17. A - Nationhood

Nationhood is the term used in the chapter.

18. A - Appropriation

Appropriation is the term used in the chapter.

19. A - Pape

Pape is the term used in the chapter.

20. A - Williams

Williams is the term used in the chapter.
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CHAPTER 10 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of s 61.

2. Explain the constitutional significance of s 62.

3. Explain the constitutional significance of s 64.

4. Explain the constitutional significance of s 81.

5. Explain the constitutional significance of s 83.

6. Explain the constitutional significance of s 51(xxxix).

7. What is the exam significance of Victorian Stevedoring & General Contracting Co

Pty Ltd v Dignan (1931) 46 CLR 73?

8. What is the exam significance of Ruddock v Vadarlis (2001) 110 FCR 491?

9. What is the exam significance of Pape v Commissioner of Taxation (2009) 238

CLR 1?

10. What is the exam significance of Williams v Commonwealth (No 1) (2012) 248

CLR 156?

11. What is the exam significance of Williams v Commonwealth (No 2) (2014) 252

CLR 416?
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12. What is the exam significance of Davis v Commonwealth (1988) 166 CLR 79?

13. What is the recommended constitutional problem-solving sequence?

14. Why is issue spotting especially important in constitutional law?

15. How should competing High Court reasoning be handled?

16. Why should constitutional provisions be cited precisely?

17. What does it mean to distinguish a case?

18. Define and explain the significance of Cabinet in this chapter.

19. Define and explain the significance of Ministers in this chapter.

20. Define and explain the significance of Dignan in this chapter.
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ANSWER PAGE

Chapter 10 - Short Answer Models

1. Explain the constitutional significance of s 61.

s 61: Executive power of the Commonwealth. In a problem, identify whether the provision

grants power, limits power, or supplies a structural rule, then connect it to the relevant

authority and facts.

2. Explain the constitutional significance of s 62.

s 62: Federal Executive Council. In a problem, identify whether the provision grants

power, limits power, or supplies a structural rule, then connect it to the relevant authority

and facts.

3. Explain the constitutional significance of s 64.

s 64: Appointment of Ministers and responsible-government link to Parliament. In a

problem, identify whether the provision grants power, limits power, or supplies a structural

rule, then connect it to the relevant authority and facts.

4. Explain the constitutional significance of s 81.

s 81: Consolidated Revenue Fund and appropriation. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

5. Explain the constitutional significance of s 83.

s 83: No money drawn from Treasury except under appropriation made by law. In a

problem, identify whether the provision grants power, limits power, or supplies a structural

rule, then connect it to the relevant authority and facts.

6. Explain the constitutional significance of s 51(xxxix).
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s 51(xxxix): Incidental legislative support for execution of constitutional powers, including

aspects of nationhood power. In a problem, identify whether the provision grants power,

limits power, or supplies a structural rule, then connect it to the relevant authority and

facts.

7. What is the exam significance of Victorian Stevedoring & General Contracting Co

Pty Ltd v Dignan (1931) 46 CLR 73?

Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73:

Broad delegation of legislative power to the Executive can be constitutionally valid. Use it

by stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

8. What is the exam significance of Ruddock v Vadarlis (2001) 110 FCR 491?

Ruddock v Vadarlis (2001) 110 FCR 491: Prerogative power and statutory displacement

in the executive context. Use it by stating the proposition precisely, identifying the factual

analogy or distinction, and explaining how that affects validity.

9. What is the exam significance of Pape v Commissioner of Taxation (2009) 238

CLR 1?

Pape v Commissioner of Taxation (2009) 238 CLR 1: Appropriation is not itself

substantive spending power; nationhood power supported the GFC response on the

facts. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.

10. What is the exam significance of Williams v Commonwealth (No 1) (2012) 248

CLR 156?

Williams v Commonwealth (No 1) (2012) 248 CLR 156: Executive contracting and

spending require constitutional and statutory authority beyond mere appropriation. Use it

by stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

11. What is the exam significance of Williams v Commonwealth (No 2) (2014) 252

CLR 416?

Williams v Commonwealth (No 2) (2014) 252 CLR 416: Confirmed limits on legislative

attempts to validate executive spending programs. Use it by stating the proposition
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precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

12. What is the exam significance of Davis v Commonwealth (1988) 166 CLR 79?

Davis v Commonwealth (1988) 166 CLR 79: Nationhood power supported national

Bicentenary activities but disproportionate restrictions could still be invalid. Use it by

stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

13. What is the recommended constitutional problem-solving sequence?

Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

14. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

15. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

16. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

17. What does it mean to distinguish a case?

Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

18. Define and explain the significance of Cabinet in this chapter.350  |  CONSTITUTIONAL LAW IN AUSTRALIA
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Cabinet: Central executive body not expressly created by the Constitution. Connect the

concept to the relevant constitutional text and cases before applying it to facts.

19. Define and explain the significance of Ministers in this chapter.

Ministers: Officeholders addressed by s 64. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

20. Define and explain the significance of Dignan in this chapter.

Dignan: Delegated-legislation authority. Connect the concept to the relevant constitutional

text and cases before applying it to facts.
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INTERACTIVE REVISION

Chapter 10 - Across & Down
Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 10 Active Crossword

Across / Down Vocabulary Clues

EXECUTIVE - Arm of government principally addressed by Chapter II.

NATIONHOOD - Limited non-statutory executive power for genuinely national activities.

APPROPRIATION - Legal authorisation to draw money from Treasury.

PAPE - GFC stimulus and nationhood-power case.

WILLIAMS - School chaplaincy litigation on executive spending.

PREROGATIVE - Residual common-law powers of the Crown.

CABINET - Central executive body not expressly created by the Constitution.

MINISTERS - Officeholders addressed by s 64.

DIGNAN - Delegated-legislation authority.

RESPONSIBLE - Type of government linking Ministers to Parliament.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 10 - Crossword Answers

EXECUTIVE - Arm of government principally addressed by Chapter II.

NATIONHOOD - Limited non-statutory executive power for genuinely national activities.

APPROPRIATION - Legal authorisation to draw money from Treasury.

PAPE - GFC stimulus and nationhood-power case.

WILLIAMS - School chaplaincy litigation on executive spending.

PREROGATIVE - Residual common-law powers of the Crown.

CABINET - Central executive body not expressly created by the Constitution.

MINISTERS - Officeholders addressed by s 64.

DIGNAN - Delegated-legislation authority.

RESPONSIBLE - Type of government linking Ministers to Parliament.

Open the separate electronic crossword answer page

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 10 Crossword Answers

353  |  CONSTITUTIONAL LAW IN AUSTRALIA

357   |   CONSTITUTIONAL LAW IN AUSTRALIA361   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://books.juniq.com.au/constitutional-law-in-australia/crosswords/chapter-10-answers.html


HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

National Mental Health App

The Commonwealth Executive signs a $500 million contract for a national mental-health

app. Parliament has appropriated money but no statute authorises the program and no

obvious s 51 head applies.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

National Commemoration Symbols Act

Parliament creates a national anniversary authority and makes unauthorised use of its

logo punishable by imprisonment. Advise on nationhood power and proportionality.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 10 HD Problems
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MODEL ANSWER PAGE

Chapter 10 - HD IRAC Answers

Problem 1: National Mental Health App

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Executive Power, Responsible Government, Spending and Nationhood.

RULE / LAW

s 61 supports execution of the Constitution and laws, prerogative/common-law capacities

and limited nationhood functions. ss 81 and 83 concern appropriation, but appropriation

alone does not supply substantive spending authority. Pape and Williams require a valid

constitutional and statutory foundation. Key provisions include s 61, s 62, s 64, s 81, s 83.

Key authorities include Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan;

Ruddock v Vadarlis; Pape v Commissioner of Taxation; Williams v Commonwealth;

Williams v Commonwealth.

APPLICATION

Separate the existence of appropriated funds from authority to enter the contract or

program. Identify a head of legislative power or a narrow s 61 basis. For nationhood, ask

whether the activity is peculiarly adapted to national government and whether the means

chosen are proportionate.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: National Commemoration Symbols Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Executive Power, Responsible Government, Spending and Nationhood.

RULE / LAW

s 61 supports execution of the Constitution and laws, prerogative/common-law capacities

and limited nationhood functions. ss 81 and 83 concern appropriation, but appropriation

alone does not supply substantive spending authority. Pape and Williams require a valid

constitutional and statutory foundation. Key provisions include s 61, s 62, s 64, s 81, s 83.

Key authorities include Victorian Stevedoring & General Contracting Co Pty Ltd v Dignan;

Ruddock v Vadarlis; Pape v Commissioner of Taxation; Williams v Commonwealth;

Williams v Commonwealth.

APPLICATION

Separate the existence of appropriated funds from authority to enter the contract or

program. Identify a head of legislative power or a narrow s 61 basis. For nationhood, ask

whether the activity is peculiarly adapted to national government and whether the means

chosen are proportionate.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 10 HD IRAC Answers

356  |  CONSTITUTIONAL LAW IN AUSTRALIA

360   |   CONSTITUTIONAL LAW IN AUSTRALIA364   |   CONSTITUTIONAL LAW IN AUSTRALIA



CONSTITUTIONAL LAW IN AUSTRALIA

125   |   CONSTITUTIONAL LAW IN AUSTRALIA

CHAPTER 11. JUDICIAL POWER, 
CHAPTER III AND SEPARATION 
OF POWERS
s 71 • s 72 • s 75(v) • Chapter III • Boilermakers • Kable • judicial review • detention • institutional 

integrity

LEARNING OUTCOMES

Identify judicial power; apply the two limbs of the strict separation of 

Commonwealth judicial power; analyse punitive and non-punitive detention; apply 

the Kable principle to State courts; explain s 75(v) judicial review and Kirk; and 

identify institutional-integrity problems.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Joseph & Castan, ch 6; Commonwealth and State judicial 

power and Chapter III.

AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.
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Why Chapter III is structurally different

Chapter III does more than create courts. It allocates the judicial power of the 

Commonwealth and protects an independent judicial branch capable of enforcing 

constitutional limits on public power. Section 71 vests Commonwealth judicial 

power in the High Court, other federal courts created by Parliament, and State 

courts invested with federal jurisdiction. Section 72 protects federal judicial tenure 

and remuneration. Section 75 entrenches important heads of original High Court 

jurisdiction, including s 75(v).

The High Court has treated this structure as requiring a strict separation of 

Commonwealth judicial power from Commonwealth legislative and executive 

power. Two central principles follow: only Chapter III courts may exercise the 

judicial power of the Commonwealth, and Chapter III courts generally cannot be 

given non-judicial functions incompatible with their judicial character.

The State position is different. State courts can exercise non-judicial functions, but 

because they form part of the integrated Australian judicature they cannot be 

required to act in ways incompatible with their institutional integrity. That is the 

Kable principle.

What is judicial power?

There is no single exhaustive definition. Several functions are strongly judicial in 

character: conclusively determining existing legal rights and liabilities; adjudging 

and punishing criminal guilt; deciding constitutional validity; reviewing administrative 

legality; and authoritatively interpreting legislation in the determination of 

controversies.

Other indicators include whether decisions are binding and enforceable, whether 

there is a controversy between parties, whether the decision applies legal 

standards to existing rights and duties, and the historical character of the function. 

A broad policy discretion creating new rights prospectively is more likely 

administrative or legislative; a conclusive determination of legal liability is more 

likely judicial.

The classification matters because the Constitution may forbid the chosen decision-

maker from exercising the function.
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The Wheat Case: only Chapter III courts may exercise 
federal judicial power

New South Wales v Commonwealth (1915) 20 CLR 54, commonly called the Wheat 

Case, concerned the Interstate Commission. Although s 101 contemplated powers 

of adjudication and administration, the High Court held that Chapter III prevented 

the Commission from exercising Commonwealth judicial power in the manner 

attempted.

The case establishes the first strict-separation principle: Commonwealth judicial 

power can only be vested in a Chapter III court. Parliament cannot simply create 

an administrative body and give it federal judicial power because that body is 

efficient or specialised.

Waterside Workers' Federation of Australia v J W Alexander Ltd (1918) 25 CLR 434 

reinforced the principle in relation to the Commonwealth Court of Conciliation and 

Arbitration, whose President did not possess the judicial tenure then required by s 

72.

Boilermakers and the second separation principle

R v Kirby; Ex parte Boilermakers' Society of Australia (1956) 94 CLR 254 

established the second major principle: a Chapter III court cannot generally be 

given non-judicial functions unrelated to the exercise of judicial power. The decision 

reflects the idea that judicial independence would be undermined if federal courts 

became instruments for executive or legislative administration.

The rule is not absolute in a simplistic sense. Courts can exercise powers incidental 

to judicial functions, and judges may sometimes act persona designata in a 

personal capacity where the arrangement does not compromise judicial office. But 

the institutional court cannot be converted into an administrative agency.

The two principles should be memorised together: judicial power only in Chapter 

III courts; Chapter III courts only judicial or properly incidental power.

Brandy: administrative determinations cannot simply 
become court judgments

Brandy v Human Rights and Equal Opportunity Commission (1995) 183 CLR 245 

involved a statutory scheme under which determinations of a non-judicial body 
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could be registered and enforced as if they were Federal Court orders. The scheme 

impermissibly conferred judicial effect on administrative determinations.

The case is useful because it shows that Parliament cannot avoid Chapter III 

through form. Calling an administrative outcome a court order does not make the 

underlying exercise judicially valid. Institutional substance matters.

Punishment and detention as judicial power

The power to determine criminal guilt and impose punishment is at the core of 

judicial power. Chu Kheng Lim v Minister for Immigration, Local Government and 

Ethnic Affairs (1992) 176 CLR 1 therefore states an important principle: involuntary 

detention by the State is ordinarily punitive and judicial in character, subject to 

recognised exceptions for non-punitive detention connected to legitimate 

administrative purposes.

The word "punitive" is constitutional, not merely descriptive. Detention can be harsh 

without being punishment if it genuinely serves a non-punitive purpose such as 

removal, quarantine or some other accepted administrative objective. Conversely, a 

law cannot make detention non-punitive merely by labelling it "protective".

Students should analyse purpose, legal criteria, duration, review mechanisms and 

the connection between detention and the stated objective.

Thomas v Mowbray and preventive judicial orders

Thomas v Mowbray (2007) 233 CLR 307 concerned control orders imposed by a 

federal court to prevent terrorism. The challenge argued that the power was non-

judicial because it involved prediction and prevention rather than determination of 

past wrongdoing. The High Court upheld the judicial function.

The case demonstrates that judicial power is not limited to resolving historical 

liability. Courts have long exercised protective and preventive jurisdiction in areas 

such as injunctions and apprehended harm. The question is whether the function is 

compatible with judicial process and legal standards.

This is a useful contrast with executive punishment. A court can sometimes impose 

prospective restrictions through a judicial process even though a Minister could not 

constitutionally impose the same punitive consequence as an executive 

determination of guilt.
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Benbrika and continuing detention

Minister for Home Affairs v Benbrika (2021) 272 CLR 68 concerned a federal 

continuing-detention regime for a person convicted of terrorism offences. The Court 

upheld the scheme. The case illustrates that post-sentence detention can be 

constitutionally characterised as protective rather than punitive where imposed by a 

court under standards directed to unacceptable risk.

The decision is controversial because preventive detention sits close to 

punishment. Students should identify the institutional safeguards that supported 

validity: judicial determination, evidentiary standards, risk assessment and the 

protective purpose of the scheme.

The case should be compared with State preventive-detention cases under Kable 

and with executive detention cases under Lim.

NZYQ and the constitutional purpose of immigration 
detention

NZYQ v Minister for Immigration, Citizenship and Multicultural Affairs (2023) 280 

CLR 137 held that executive immigration detention becomes unconstitutional where 

there is no real prospect of removal becoming practicable in the reasonably 

foreseeable future. At that point the detention cannot be justified by its claimed non-

punitive removal purpose.

This decision overruled the constitutional outcome associated with Al-Kateb v 

Godwin (2004) 219 CLR 562 in the relevant respect. It is a major modern statement 

of Chapter III limits on executive detention.

The exam lesson is to distinguish statutory authority from constitutional validity. A 

statute may appear to require detention, but Chapter III can limit the meaning or 

operation of that requirement.

Section 75(v): entrenched judicial review

Section 75(v) gives the High Court original jurisdiction where a writ of mandamus or 

prohibition or an injunction is sought against an officer of the Commonwealth. The 

provision entrenches a minimum supervisory role for the High Court over 

Commonwealth officers.
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Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476 is the leading authority. 

A broad privative clause could not remove the High Court's constitutionally 

protected jurisdiction over jurisdictional error. The case is central to the rule of law 

because it prevents Parliament from making executive legality entirely immune from 

judicial supervision.

Students should connect s 75(v) to the broader Chapter III purpose: an independent 

court must remain able to enforce legal limits on Commonwealth executive power.

Kirk and State Supreme Courts

Kirk v Industrial Court (NSW) (2010) 239 CLR 531 extends the structural logic to 

State Supreme Courts. Because State Supreme Courts are constitutionally 

integrated into the federal judicial system, State Parliaments cannot remove their 

defining supervisory jurisdiction for jurisdictional error.

Kirk is not simply an administrative-law case. It is a constitutional case about the 

minimum characteristics of State Supreme Courts within Chapter III. The decision 

complements Kable: State courts must retain the institutional characteristics 

necessary to function as courts in the national judicature.

Kable: State courts cannot be made instruments of 
incompatible power

Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51 concerned 

legislation directed specifically at Gregory Kable and authorising the NSW Supreme 

Court to order his preventive detention. The High Court invalidated the scheme 

because it required the Court to perform a function incompatible with its institutional 

role as a repository of federal jurisdiction.

The key principle is not that State courts can exercise only judicial power. They can 

perform non-judicial functions. The limit is institutional integrity. State legislation 

cannot require a court to act as a mere instrument of executive or legislative policy 

in a way that undermines public confidence in its independence and impartiality.

After Kable: why many preventive schemes survived

The early concern that Kable would invalidate many State schemes did not 

materialise. Baker v The Queen (2004) 223 CLR 513 and Fardon v Attorney-

General (Qld) (2004) 223 CLR 575 upheld preventive-detention arrangements. The 
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Court distinguished the schemes from the highly targeted and exceptional 

legislation in Kable.

Pollentine v Bleijie (2014) 253 CLR 629 and Garlett v Western Australia (2022) 277 

CLR 1 also show the Court's willingness to uphold protective detention regimes 

where courts retain genuine adjudicative responsibility and independence.

The lesson is that Kable is a structural principle, not a general constitutional due-

process clause. Harsh legislation can survive if it does not compromise the 

institutional integrity of the court.

Secrecy, executive information and institutional integrity

Several cases examine whether secret material or executive control of information 

compromises State courts. Gypsy Jokers Motorcycle Club Inc v Commissioner of 

Police (2008) 234 CLR 532, K-Generation Pty Ltd v Liquor Licensing Court (2009) 

237 CLR 501 and Condon v Pompano Pty Ltd (2013) 252 CLR 38 show that 

confidentiality regimes are not automatically incompatible with judicial integrity.

The constitutional question is whether the court retains enough control over 

procedure and decision-making to remain independent and impartial. A court may 

receive sensitive material under special procedures without becoming an 

instrument of the Executive.

International Finance Trust, Totani and Wainohu

International Finance Trust Co Ltd v New South Wales Crime Commission (2009) 

240 CLR 319 invalidated a scheme that effectively required the Supreme Court to 

maintain asset restraints without ordinary judicial safeguards. The Court focused on 

the distortion of judicial process.

South Australia v Totani (2010) 242 CLR 1 invalidated legislation that required the 

Magistrates Court to make control orders largely as a consequence of executive 

declarations concerning organisations. The court was being recruited into an 

executive process and given too little genuine adjudicative role.

Wainohu v New South Wales (2011) 243 CLR 181 invalidated a related scheme 

involving declarations by eligible judges without reasons. The combination of 

judicial status and non-judicial executive functions undermined institutional integrity.
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These cases show the strongest operation of Kable where a court or judge is used 

to give the appearance of judicial legitimacy to what is substantively an executive 

outcome.

Limits of Kable: Momcilovic, PSA and Kuczborski

Momcilovic v The Queen (2011) 245 CLR 1, Public Service Association and 

Professional Officers' Association Amalgamated (NSW) v Director of Public 

Employment (2012) 250 CLR 343 and Kuczborski v Queensland (2014) 254 CLR 

51 demonstrate limits. Not every unusual function or harsh law compromises 

institutional integrity.

The Court asks whether the function substantially impairs the court's defining 

characteristics of independence, impartiality and judicial process. The doctrine is 

therefore institutional rather than a general review of legislative fairness.

Recent institutional-integrity cases

Cherry v Queensland (2025) 99 ALJR 782 concerned "no body, no parole" 

restrictions and rejected the argument that the parole regime impermissibly altered 

judicial punishment. The case is useful for distinguishing executive administration of 

a sentence from judicial imposition of punishment.

Cullen v President of the Legislative Council of New South Wales [2025] NSWCA 

278 illustrates a stronger institutional-integrity concern where legislation required 

the Supreme Court to issue an arrest warrant following certification by a 

parliamentary officer. The concern was that the court would become a functionary 

rather than an independent adjudicator. Where current appellate status matters, 

students should confirm the latest position using an authoritative public case 

source.

Territories and Chapter III

The application of strict separation to Territories has historically been difficult 

because of s 122. Kruger v Commonwealth (1997) 190 CLR 1 contained different 

views on the relationship between Territory power and Chapter III. North Australian 

Aboriginal Justice Agency Ltd v Northern Territory (2015) 256 CLR 569 held that 

the Kable institutional-integrity principle applies to Territory courts, even though 
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some judges did not accept that the full federal separation doctrine operates 

identically in Territories.

This distinction matters. A Territory law may be supported by s 122, yet the 

institutional integrity of Territory courts still has constitutional protection.

Tutorial application: 48-hour Olympics detention

A provision allowing authorised executive officials to detain a person for up to 48 

hours after failure to leave an Olympics area requires careful Lim analysis. The key 

question is whether the detention is genuinely non-punitive and reasonably 

necessary to a protective or administrative purpose, or whether it functions as 

punishment for disobedience of an official direction.

The fact that detention follows failure to comply with an instruction and is imposed 

by executive officials rather than a court makes the punitive character argument 

significant. Duration is relevant but not decisive. A short detention can still be 

punitive if its purpose is punishment; a longer detention can be non-punitive if 

genuinely connected to removal or another recognised administrative purpose.

The answer should also separate any head-of-power issue and implied-freedom 

issue. Chapter III asks who may impose this kind of detention and for what 

constitutional purpose, not whether the protest itself is politically protected.

Chapter 11 synthesis

Chapter III protects an independent judicature and distributes judicial power. Only 

Chapter III courts can exercise Commonwealth judicial power, and federal courts 

cannot generally be given incompatible non-judicial functions. Executive detention 

is constitutionally limited where it becomes punitive. Section 75(v) entrenches 

judicial review of Commonwealth officers. State courts are protected through Kable 

and Kirk so they remain fit participants in the federal judicature.

Students should always ask: What is the function? Who is exercising it? Is it 

judicial? If it is non-judicial, is the court's institutional integrity 

compromised? If detention is involved, what is its constitutional purpose?
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TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 11. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CHAPTER 11 - REVISION & SUMMARY
Judicial Power, Chapter III and Separation of Powers

PLAIN-ENGLISH SUMMARY

Chapter III protects an independent judicature and distributes judicial power.
Only Chapter III courts can exercise Commonwealth judicial power, and
federal courts cannot generally be given incompatible non-judicial functions.
Executive detention is constitutionally limited where it becomes punitive.
Section 75(v) entrenches judicial review of Commonwealth officers. State
courts are protected through Kable and Kirk so they remain fit participants in
the federal judicature. Students should always ask: What is the function? Who
is exercising it? Is it judicial? If it is non-judicial, is the court's institutional
integrity compromised? If detention is involved, what is its constitutional
purpose?

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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FREQUENTLY ASKED QUESTIONS
Chapter 11 - Judicial Power, Chapter III and Separation of Powers

What is Commonwealth judicial power?

It is the power to determine controversies about existing legal rights and liabilities
conclusively and authoritatively according to law. Some functions are exclusively
judicial, while others are characterised by reference to history, enforceability,
finality and institutional context.

What are the two central Boilermakers principles?

Commonwealth judicial power may be exercised only by Chapter III courts, and
Chapter III courts cannot generally be given non-judicial functions incompatible
with their constitutional character. Limited exceptions and persona designata
arrangements require careful analysis.

Why is s 72 important?

It protects the tenure and remuneration of federal judges and therefore supports
judicial independence. A body lacking Chapter III judicial tenure cannot simply be
given Commonwealth judicial power.
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FREQUENTLY ASKED QUESTIONS
Chapter 11 - continued

What does s 75(v) protect?

It entrenches High Court original jurisdiction where mandamus, prohibition or
injunction is sought against an officer of the Commonwealth. Plaintiff S157
confirms its central role in maintaining judicial review of Commonwealth
executive action.

What is the Kable principle?

Because State courts can exercise federal jurisdiction, State legislation cannot
confer functions that substantially impair their institutional integrity or make them
unsuitable repositories of federal judicial power.

How do you analyse detention under Chapter III?

Ask whether detention is punitive in substance. If so, it is ordinarily judicial. If said
to be non-punitive, identify the legitimate non-punitive purpose, examine whether
detention remains reasonably capable of serving that purpose, and apply the
relevant Lim, Benbrika, NZYQ and related authorities.
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CHAPTER 11 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Vests judicial

power of the Commonwealth in the High Court and other federal courts and courts

invested with federal jurisdiction.

s 71

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Tenure and

remuneration protections for federal judges.

s 72

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Original High

Court jurisdiction where mandamus, prohibition or injunction is sought against an

officer of the Commonwealth.

s 75(v)

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with: Jury trial in

federal trials on indictment.

s 80

s 109

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which constitutional provision is most directly associated with: Structural

framework for federal judicial power.

Ch III

s 109

s 128

s 92

6. Which case is used in this chapter for the following proposition: Punitive

detention is ordinarily judicial; administrative detention may be valid if genuinely

non-punitive.

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1

NAAJA v Northern Territory (2015) 256 CLR 569

Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42

NZYQ v Minister for Immigration (2023) 280 CLR 137

7. Which case is used in this chapter for the following proposition: Short protective

detention upheld; duration and purpose matter.

NAAJA v Northern Territory (2015) 256 CLR 569

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1

Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42

NZYQ v Minister for Immigration (2023) 280 CLR 137

8. Which case is used in this chapter for the following proposition: Important

analysis of executive detention and objective connection to statutory purpose.

Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1

NAAJA v Northern Territory (2015) 256 CLR 569

NZYQ v Minister for Immigration (2023) 280 CLR 137

9. Which case is used in this chapter for the following proposition: Indefinite

immigration detention became unconstitutional where removal was not reasonably

foreseeable.

NZYQ v Minister for Immigration (2023) 280 CLR 137

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1

NAAJA v Northern Territory (2015) 256 CLR 569

Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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10. Which case is used in this chapter for the following proposition: State courts

cannot be given functions incompatible with their institutional integrity as

repositories of federal jurisdiction.

Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1

NAAJA v Northern Territory (2015) 256 CLR 569

Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42

11. Which case is used in this chapter for the following proposition: State Supreme

Courts must retain supervisory jurisdiction for jurisdictional error.

Kirk v Industrial Court (NSW) (2010) 239 CLR 531

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1

NAAJA v Northern Territory (2015) 256 CLR 569

Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42

12. Which case is used in this chapter for the following proposition: s 75(v)

protects a minimum entrenched provision of judicial review against

Commonwealth officers.

Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1

NAAJA v Northern Territory (2015) 256 CLR 569

Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42

13. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

14. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

15. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

Name it without explanation

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 
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Quote the whole judgment

Use it only in the conclusion

16. Which term best matches this description: Type of Commonwealth power

vested by Chapter III.

Judicial

Federalism

Judicial power

Appropriation

17. Which term best matches this description: Doctrine protecting institutional

integrity of State courts.

Kable

Federalism

Judicial power

Appropriation

18. Which term best matches this description: Case protecting supervisory

jurisdiction of State Supreme Courts.

Kirk

Federalism

Judicial power

Appropriation

19. Which term best matches this description: Liberty restriction central to the

punitive/protective cases.

Detention

Federalism

Judicial power

Appropriation

20. Which term best matches this description: Character normally requiring

exercise by a court.

Punitive

Federalism

Judicial power

Appropriation

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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ANSWER PAGE

Chapter 11 - Quiz Answers

1. A - s 71

s 71 is the provision linked to this rule in this chapter.

2. A - s 72

s 72 is the provision linked to this rule in this chapter.

3. A - s 75(v)

s 75(v) is the provision linked to this rule in this chapter.

4. A - s 80

s 80 is the provision linked to this rule in this chapter.

5. A - Ch III

Ch III is the provision linked to this rule in this chapter.

6. A - Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1 is the authority connected to

that proposition.

7. A - NAAJA v Northern Territory (2015) 256 CLR 569

NAAJA v Northern Territory (2015) 256 CLR 569 is the authority connected to that

proposition.

8. A - Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42

Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42 is the authority

connected to that proposition.
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9. A - NZYQ v Minister for Immigration (2023) 280 CLR 137

NZYQ v Minister for Immigration (2023) 280 CLR 137 is the authority connected to that

proposition.

10. A - Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51

Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51 is the authority

connected to that proposition.

11. A - Kirk v Industrial Court (NSW) (2010) 239 CLR 531

Kirk v Industrial Court (NSW) (2010) 239 CLR 531 is the authority connected to that

proposition.

12. A - Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476

Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476 is the authority connected to

that proposition.

13. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

14. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

15. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

16. A - Judicial

Judicial is the term used in the chapter.

17. A - Kable

Kable is the term used in the chapter.

18. A - Kirk

Kirk is the term used in the chapter.

376  |  CONSTITUTIONAL LAW IN AUSTRALIA

380   |   CONSTITUTIONAL LAW IN AUSTRALIA384   |   CONSTITUTIONAL LAW IN AUSTRALIA



19. A - Detention

Detention is the term used in the chapter.

20. A - Punitive

Punitive is the term used in the chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 11 Quiz Answers
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CHAPTER 11 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of s 71.

2. Explain the constitutional significance of s 72.

3. Explain the constitutional significance of s 75(v).

4. Explain the constitutional significance of s 80.

5. Explain the constitutional significance of Ch III.

6. What is the exam significance of Chu Kheng Lim v Minister for Immigration

(1992) 176 CLR 1?

7. What is the exam significance of NAAJA v Northern Territory (2015) 256 CLR

569?

8. What is the exam significance of Plaintiff M68/2015 v Minister for Immigration

(2016) 257 CLR 42?

9. What is the exam significance of NZYQ v Minister for Immigration (2023) 280 CLR

137?

10. What is the exam significance of Kable v Director of Public Prosecutions (NSW)

(1996) 189 CLR 51?
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11. What is the exam significance of Kirk v Industrial Court (NSW) (2010) 239 CLR

531?

12. What is the exam significance of Plaintiff S157/2002 v Commonwealth (2003)

211 CLR 476?

13. What is the recommended constitutional problem-solving sequence?

14. Why is issue spotting especially important in constitutional law?

15. How should competing High Court reasoning be handled?

16. Why should constitutional provisions be cited precisely?

17. What does it mean to distinguish a case?

18. Define and explain the significance of Jurisdiction in this chapter.

19. Define and explain the significance of S157 in this chapter.

20. Define and explain the significance of Chapteriii in this chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 11 Short Questions
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ANSWER PAGE

Chapter 11 - Short Answer Models

1. Explain the constitutional significance of s 71.

s 71: Vests judicial power of the Commonwealth in the High Court and other federal

courts and courts invested with federal jurisdiction. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

2. Explain the constitutional significance of s 72.

s 72: Tenure and remuneration protections for federal judges. In a problem, identify

whether the provision grants power, limits power, or supplies a structural rule, then

connect it to the relevant authority and facts.

3. Explain the constitutional significance of s 75(v).

s 75(v): Original High Court jurisdiction where mandamus, prohibition or injunction is

sought against an officer of the Commonwealth. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

4. Explain the constitutional significance of s 80.

s 80: Jury trial in federal trials on indictment. In a problem, identify whether the provision

grants power, limits power, or supplies a structural rule, then connect it to the relevant

authority and facts.

5. Explain the constitutional significance of Ch III.

Ch III: Structural framework for federal judicial power. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.
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6. What is the exam significance of Chu Kheng Lim v Minister for Immigration

(1992) 176 CLR 1?

Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1: Punitive detention is

ordinarily judicial; administrative detention may be valid if genuinely non-punitive. Use it

by stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

7. What is the exam significance of NAAJA v Northern Territory (2015) 256 CLR

569?

NAAJA v Northern Territory (2015) 256 CLR 569: Short protective detention upheld;

duration and purpose matter. Use it by stating the proposition precisely, identifying the

factual analogy or distinction, and explaining how that affects validity.

8. What is the exam significance of Plaintiff M68/2015 v Minister for Immigration

(2016) 257 CLR 42?

Plaintiff M68/2015 v Minister for Immigration (2016) 257 CLR 42: Important analysis of

executive detention and objective connection to statutory purpose. Use it by stating the

proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

9. What is the exam significance of NZYQ v Minister for Immigration (2023) 280 CLR

137?

NZYQ v Minister for Immigration (2023) 280 CLR 137: Indefinite immigration detention

became unconstitutional where removal was not reasonably foreseeable. Use it by

stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.

10. What is the exam significance of Kable v Director of Public Prosecutions (NSW)

(1996) 189 CLR 51?

Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51: State courts cannot

be given functions incompatible with their institutional integrity as repositories of federal

jurisdiction. Use it by stating the proposition precisely, identifying the factual analogy or

distinction, and explaining how that affects validity.
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11. What is the exam significance of Kirk v Industrial Court (NSW) (2010) 239 CLR

531?

Kirk v Industrial Court (NSW) (2010) 239 CLR 531: State Supreme Courts must retain

supervisory jurisdiction for jurisdictional error. Use it by stating the proposition precisely,

identifying the factual analogy or distinction, and explaining how that affects validity.

12. What is the exam significance of Plaintiff S157/2002 v Commonwealth (2003)

211 CLR 476?

Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476: s 75(v) protects a minimum

entrenched provision of judicial review against Commonwealth officers. Use it by stating

the proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

13. What is the recommended constitutional problem-solving sequence?

Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

14. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

15. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

16. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

17. What does it mean to distinguish a case?
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Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

18. Define and explain the significance of Jurisdiction in this chapter.

Jurisdiction: Legal authority of a court to decide matters. Connect the concept to the

relevant constitutional text and cases before applying it to facts.

19. Define and explain the significance of S157 in this chapter.

S157: Short identifier for major s 75(v) judicial-review case. Connect the concept to the

relevant constitutional text and cases before applying it to facts.

20. Define and explain the significance of Chapteriii in this chapter.

Chapteriii: Constitutional chapter establishing federal judicature. Connect the concept to

the relevant constitutional text and cases before applying it to facts.
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383  |  CONSTITUTIONAL LAW IN AUSTRALIA

387   |   CONSTITUTIONAL LAW IN AUSTRALIA391   |   CONSTITUTIONAL LAW IN AUSTRALIA



INTERACTIVE REVISION

Chapter 11 - Across & Down
Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 11 Active Crossword

Across / Down Vocabulary Clues

JUDICIAL - Type of Commonwealth power vested by Chapter III.

KABLE - Doctrine protecting institutional integrity of State courts.

KIRK - Case protecting supervisory jurisdiction of State Supreme Courts.

DETENTION - Liberty restriction central to the punitive/protective cases.

PUNITIVE - Character normally requiring exercise by a court.

PROTECTIVE - Possible non-punitive character of executive detention.

JURISDICTION - Legal authority of a court to decide matters.

S157 - Short identifier for major s 75(v) judicial-review case.

CHAPTERIII - Constitutional chapter establishing federal judicature.

INTEGRITY - Institutional quality protected by Kable doctrine.

Answers are deliberately on the next page.
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10. 
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ANSWER PAGE

Chapter 11 - Crossword Answers

JUDICIAL - Type of Commonwealth power vested by Chapter III.

KABLE - Doctrine protecting institutional integrity of State courts.

KIRK - Case protecting supervisory jurisdiction of State Supreme Courts.

DETENTION - Liberty restriction central to the punitive/protective cases.

PUNITIVE - Character normally requiring exercise by a court.

PROTECTIVE - Possible non-punitive character of executive detention.

JURISDICTION - Legal authority of a court to decide matters.

S157 - Short identifier for major s 75(v) judicial-review case.

CHAPTERIII - Constitutional chapter establishing federal judicature.

INTEGRITY - Institutional quality protected by Kable doctrine.

Open the separate electronic crossword answer page
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HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

48-Hour Security Detention

A Commonwealth authority may detain a person for 48 hours after that person has

already been removed from a restricted event area, solely because the person failed to

obey an earlier direction.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

State Court Secret Order Act

A State law requires its Supreme Court, on the Attorney-General's application, to impose

a preventive detention order on a named person using secret material the person can

never see or answer.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.
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MODEL ANSWER PAGE

Chapter 11 - HD IRAC Answers

Problem 1: 48-Hour Security Detention

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Judicial Power, Chapter III and Separation of Powers.

RULE / LAW

Chapter III reserves Commonwealth judicial power to courts. Punitive detention is

ordinarily judicial; executive detention must be genuinely non-punitive and reasonably

necessary for a legitimate administrative purpose. Kable prevents State courts being

given functions incompatible with institutional integrity. Key provisions include s 71, s 72,

s 75(v), s 80, Ch III. Key authorities include Chu Kheng Lim v Minister for Immigration;

NAAJA v Northern Territory; Plaintiff M68/2015 v Minister for Immigration; NZYQ v

Minister for Immigration; Kable v Director of Public Prosecutions.

APPLICATION

Characterise the real function and effect. If detention continues after its protective

purpose has been achieved, it increasingly looks punitive. For State-court schemes, ask

whether the court is required to act as an instrument of the executive, deny ordinary

judicial process or undermine public confidence in its decisional independence.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: State Court Secret Order Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in Judicial Power, Chapter III and Separation of Powers.

RULE / LAW

Chapter III reserves Commonwealth judicial power to courts. Punitive detention is

ordinarily judicial; executive detention must be genuinely non-punitive and reasonably

necessary for a legitimate administrative purpose. Kable prevents State courts being

given functions incompatible with institutional integrity. Key provisions include s 71, s 72,

s 75(v), s 80, Ch III. Key authorities include Chu Kheng Lim v Minister for Immigration;

NAAJA v Northern Territory; Plaintiff M68/2015 v Minister for Immigration; NZYQ v

Minister for Immigration; Kable v Director of Public Prosecutions.

APPLICATION

Characterise the real function and effect. If detention continues after its protective

purpose has been achieved, it increasingly looks punitive. For State-court schemes, ask

whether the court is required to act as an instrument of the executive, deny ordinary

judicial process or undermine public confidence in its decisional independence.

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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CHAPTER 12. FIRST NATIONS 
CONSTITUTIONAL ISSUES, 
CONSTITUTIONAL CHANGE, S 
128, ULURU AND TREATY
s 51(xxvi) • s 51(xix) • s 51(xxxi) • s 122 • s 128 • 1967 referendum • Uluru Statement • treaty • sovereignty

LEARNING OUTCOMES

Explain the constitutional history of First Nations peoples; analyse the race, aliens, 

territories and acquisition powers in First Nations cases; explain the legal 

significance of the 1967 and 2023 referenda; apply every step of s 128; and 

distinguish recognition, Voice, treaty, truth-telling and sovereignty debates.

How to use this chapter

Read the teaching body in order. Open every blue constitutional provision and case 

as you encounter it. The aim is not to memorise isolated propositions: it is to 

understand why the rule exists, how the High Court has interpreted it, and how to 

move from constitutional text to a reasoned conclusion in a new factual problem. 

The provisions and authorities tables will be added only after this teaching body is 

approved.

Reading alignment: Constitutional change and First Nations constitutional issues, 

together with the Uluru Statement, treaty materials and the constitutional text.

AUTHORITATIVE LINKS USED THROUGHOUT THIS CHAPTER

Constitution: Federal Register of Legislation • Parliament of Australia official PDF • 

PEO online Constitution • AustLII Constitution.

Cases: blue case names open a free AustLII search for the judgment. For current 

reported decisions, students can also use the High Court judgments portal. 

Subscription research can be continued through Lexis+ Australia or Westlaw 

Australia.
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First Nations issues are constitutional, not merely 
historical

First Nations constitutional issues concern the legitimacy, structure and operation of 

Australian public power. They include the absence of Indigenous consent to British 

sovereignty, the original racial provisions of the Constitution, the 1967 referendum, 

the race power in s 51(xxvi), the aliens power in s 51(xix), Territory power in s 122, 

acquisition of property under s 51(xxxi), constitutional recognition, the 2023 Voice 

referendum, treaty and truth-telling.

Students should not treat this material as a social-policy appendix to "real" 

constitutional law. The cases directly determine the scope of Commonwealth power 

and the constitutional status of First Nations people and property rights. They also 

reveal the limits of a Constitution drafted within a colonial legal order.

Sovereignty and the constitutional legal order

Claims of continuing Indigenous sovereignty raise profound historical and political 

questions. In Australian domestic courts, however, the acquisition of sovereignty by 

the Crown is not treated as justiciable in the same way as an ordinary legal title 

dispute. Coe v Commonwealth (1979) 24 ALR 118 illustrates the difficulty of 

challenging the Crown's assertion of sovereignty through ordinary constitutional 

litigation.

This does not mean that sovereignty is irrelevant to constitutional debate. The Uluru 

Statement from the Heart expressly speaks of the sovereignty of Aboriginal and 

Torres Strait Islander peoples as a spiritual notion arising from ancestral ties to the 

land and asks how that ancient sovereignty can shine through as a fuller expression 

of Australian nationhood.

The teaching distinction is therefore between domestic legal doctrine and 

constitutional-political legitimacy. Courts apply the existing constitutional legal 

order; reform movements may seek recognition, institutional change or treaty 

precisely because that order did not begin with Indigenous consent.

The original Constitution and race

The original s 51(xxvi) allowed the Commonwealth to make special laws for the 

people of any race other than the Aboriginal race in any State. Former s 127 
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excluded Aboriginal natives from population reckoning. These provisions reflected 

the racial assumptions of federation and the division of responsibility between 

Commonwealth and States.

The 1967 referendum removed the exclusion from s 51(xxvi) and repealed s 127. 

The referendum did not create a constitutional right to vote, confer citizenship for 

the first time, or insert a general equality guarantee. Its central constitutional effect 

was to enlarge Commonwealth legislative capacity in relation to Aboriginal people 

and remove the population exclusion.

Students should therefore state the legal effect precisely while recognising the 

referendum's enormous political and symbolic importance.

Race power after 1967

Modern s 51(xxvi) permits the Commonwealth to make "special laws" for the people 

of a race for whom it is deemed necessary to make special laws. The words raise 

difficult questions: what makes a law "special"; must it benefit the relevant race; and 

what limits, if any, exist on detrimental legislation?

Kartinyeri v Commonwealth (1998) 195 CLR 337, the Hindmarsh Island Bridge 

case, exposed these issues. The Commonwealth enacted legislation preventing 

use of federal heritage-protection procedures for a particular area associated with 

Ngarrindjeri women's traditions. The challenge argued, among other things, about 

the scope of the race power after 1967.

The judgments did not produce a clear majority rule that laws under s 51(xxvi) must 

be beneficial. Brennan CJ and McHugh J emphasised Parliament's power to amend 

or repeal laws previously enacted under the paragraph. Gaudron J suggested limits 

where detrimental laws could not reasonably be regarded as necessary. Gummow 

and Hayne JJ contemplated a possible "manifest abuse" limit. Kirby J dissented 

and argued strongly against a power to enact detrimental racial discrimination.

The exam lesson is careful qualification. Do not state that the race power is 

constitutionally confined to beneficial laws. Explain the unresolved or divided 

reasoning in Kartinyeri.
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Kruger and the Stolen Generations

Kruger v Commonwealth (1997) 190 CLR 1 concerned the Aboriginals Ordinance 

1918 (NT) and the removal of Aboriginal children. The plaintiffs advanced multiple 

constitutional arguments, including judicial-power, religious-freedom and other 

claimed implied-rights arguments. The claims did not produce a general 

constitutional remedy for the historical injustice.

The case is important because it demonstrates the limited rights structure of the 

Commonwealth Constitution. Profound harm does not itself identify a constitutional 

cause of action. The claimant must fit the challenge within an express provision, 

structural implication or valid legal doctrine.

For students, Kruger should be read both doctrinally and critically. It shows how the 

constitutional system can fail to provide a direct rights remedy even for 

governmental conduct now recognised as gravely unjust.

Territory power and Indigenous communities

Section 122 gives the Commonwealth broad power to make laws for Territories. 

That power has been used in areas profoundly affecting Indigenous communities. 

The constitutional question is whether and how other protections apply to Territory 

legislation.

Wurridjal v Commonwealth (2009) 237 CLR 309 is pivotal. It arose from 

Commonwealth intervention measures in the Northern Territory and considered 

compulsory acquisition of Indigenous property interests. The High Court accepted 

that s 51(xxxi) can constrain acquisitions under s 122.

The case therefore rejects the idea that Territory power sits outside the rest of the 

Constitution. Broad power remains subject to constitutional structure and 

guarantees where doctrine requires.

Native title and constitutional property

Native title is not created by the Constitution, but constitutional law can determine 

how Commonwealth legislation affects it. Mabo v Queensland (No 1) (1988) 166 

CLR 186 used s 109 and the Racial Discrimination Act 1975 (Cth) to invalidate 

Queensland legislation designed to extinguish traditional rights in the Murray 

Islands.
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Western Australia v Commonwealth (Native Title Act Case) (1995) 183 CLR 373 

considered federal native-title legislation and conflicting State law. The case is a 

major example of the intersection among race, property, federalism and s 109.

Commonwealth v Yunupingu (2025) 99 ALJR 519 brings constitutional property 

doctrine directly into the native-title context. The High Court confirmed that native 

title rights can constitute property for s 51(xxxi) and that the just-terms constraint 

applies to relevant Commonwealth acquisitions in Territories. The decision is 

doctrinally significant because it recognises the proprietary character of rights 

grounded in traditional law and custom within the constitutional acquisition 

framework.

Love and the aliens power

Love v Commonwealth (2020) 270 CLR 152 considered whether Aboriginal 

Australians who were not Australian citizens could be treated as aliens under s 

51(xix). A majority held that a person who satisfies the relevant legal test for 

Aboriginal identity cannot be an alien in the constitutional sense.

The case is extraordinary because it identifies a constitutional category of 

membership not reducible to statutory citizenship. The majority reasoning connects 

Aboriginal identity, connection to country and the constitutional concept of alienage.

Students should apply the case narrowly and accurately. Love does not say that 

every person claiming Indigenous ancestry is automatically beyond the aliens 

power. The legal test of Aboriginal identity and the facts remain critical.

Constitutional recognition: different legal models

"Recognition" can describe very different reforms. A symbolic preambular 

acknowledgement, amendment of a head of power, a prohibition on racial 

discrimination, an advisory Voice, reserved parliamentary representation, treaty and 

truth-telling are legally distinct models.

This matters because each model has different constitutional consequences. An 

entrenched Voice would require s 128. A purely statutory advisory body can be 

created by legislation if Parliament has power. A treaty may operate through 

legislation and political agreement rather than federal constitutional amendment, 
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depending on its content. A racial non-discrimination clause would directly constrain 

legislative power in a way a symbolic statement might not.

Students should therefore avoid discussing "recognition" as if it were one proposal.

The Uluru Statement from the Heart

The Uluru Statement from the Heart emerged from the 2017 First Nations National 

Constitutional Convention. It called for a First Nations Voice enshrined in the 

Constitution and for a Makarrata Commission to supervise agreement-making and 

truth-telling. The sequence is commonly summarised as Voice, Treaty, Truth.

The Statement's discussion of sovereignty is constitutionally important. It describes 

Indigenous sovereignty as a spiritual notion tied to country and states that it has 

never been ceded or extinguished. The proposal sought a way for that enduring 

identity to be recognised within the Australian constitutional system without 

asserting that existing courts had already displaced Crown sovereignty.

For a law student, the Statement should be read as a constitutional reform 

document. Its language, institutional proposal and theory of political relationship are 

distinct from the legal holdings of High Court cases.

Was a referendum legally necessary to create a Voice?

A statutory advisory body could be created without constitutional amendment if 

supported by legislative power. The constitutional referendum was necessary 

because the 2023 proposal sought to entrench the Voice in the Constitution and 

protect its basic existence and representation function from ordinary repeal.

This distinction is critical. The legal question "Could Parliament create a statutory 

Voice?" is different from the political and constitutional question "Should the Voice 

be constitutionally guaranteed?" Students should separate legislative competence 

from entrenchment.

The 2023 referendum

The 2023 referendum proposed a new constitutional provision recognising 

Aboriginal and Torres Strait Islander peoples as the First Peoples of Australia and 

establishing an Aboriginal and Torres Strait Islander Voice able to make 

representations to the Parliament and Executive Government on matters relating to 
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Indigenous peoples, with Parliament empowered to legislate concerning its 

composition, functions, powers and procedures.

The proposal did not obtain the double majority required by s 128 and therefore did 

not become part of the Constitution. The legal consequence is simple: the 

constitutional text was not altered. The political and social consequences are more 

complex and remain part of contemporary constitutional debate.

Students should describe the result neutrally and distinguish it from any statutory 

reforms that governments may pursue after the referendum.

Section 128: the formal alteration procedure

Section 128 is the only formal method for altering the text of the Commonwealth 

Constitution. Its procedure is deliberately demanding. A proposed law for alteration 

must ordinarily pass each House of the Commonwealth Parliament by an absolute 

majority. If one House passes the proposal and the other rejects, fails to pass or 

makes unacceptable amendments, the Constitution provides a mechanism for the 

proposal to be reconsidered after a specified interval and potentially submitted to 

the people in the circumstances stated by the section.

The proposal is then submitted to electors. To succeed, it generally requires a 

double majority: a majority of voters nationally and a majority of voters in a 

majority of States, meaning at least four of the six States. Territory votes count 

toward the national majority but not as States for the four-State limb.

Section 128 also protects equal State representation in the Senate and State 

territorial limits through an additional requirement: a State affected in the specified 

way must itself approve the alteration. The text should be read directly because the 

procedure is detailed and paragraph-specific.

Why referendum success is difficult

The constitutional threshold is intentionally federal as well as democratic. A 

proposal needs national popular support and geographically distributed State 

support. This means a referendum can fail despite receiving a national majority if it 

lacks four-State support, or fail despite winning four States if it lacks the national 

majority.
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Political factors make success even harder. Referendum questions often require 

bipartisan support, public understanding and trust in the proposed institutional 

change. The history of Australian referenda demonstrates that constitutional 

amendment is relatively rare. The course materials describe only eight successful 

proposals out of forty-five submitted by the time of the 2023 referendum.

This history explains the description of Australia as constitutionally difficult to 

amend. But difficulty is not legal impossibility. The Constitution has changed when a 

proposal commands sufficiently broad national and federal support.

The 1967 referendum as constitutional change

The 1967 referendum is one of the most significant successful alterations. It 

amended the race power by removing the exclusion of Aboriginal people and 

repealed former s 127. The referendum's overwhelming support has given it 

enduring symbolic importance.

The legal effect should nevertheless be stated accurately. It did not insert a broad 

equality guarantee or create all modern Indigenous rights. It changed 

Commonwealth legislative competence and population reckoning. Later 

Commonwealth laws and judicial decisions operate within that altered constitutional 

framework.

This distinction between legal effect and political meaning is a recurring theme in 

constitutional reform.

The 1977 Senate casual-vacancy amendment

The 1977 amendment to s 15 responded to the political consequences of filling 

Senate casual vacancies with persons from a different political party. The 

amendment generally requires a replacement from the same political party as the 

departing Senator.

This example is useful because it shows constitutional reform responding to 

practical experience with conventions. Before the amendment, political convention 

had been expected to preserve party balance but was not legally entrenched. After 

the 1975 crisis, the rule was placed in constitutional text through s 128.

It is an excellent illustration of the difference between convention and enforceable 

constitutional law.
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Treaty and truth-telling

Treaty is legally distinct from constitutional recognition. A treaty or agreement 

between governments and First Nations peoples can address political relationship, 

land, governance, services, decision-making and truth-telling without necessarily 

amending the Commonwealth Constitution. Its legal force depends on the 

legislation, agreement and institutional framework adopted.

The course materials identify contemporary State developments, including treaty 

processes in Victoria. These developments demonstrate that constitutional reform 

in Australia can occur at multiple levels: Commonwealth constitutional amendment, 

Commonwealth legislation, State legislation, political agreement and institutional 

reform.

Truth-telling processes similarly need not wait for a federal constitutional 

amendment. They can be created through legislation or political agreement. The 

constitutional relevance lies in how they reshape the relationship between First 

Nations peoples and public institutions.

The relationship between race power, Voice and treaty

One reason the Uluru dialogues focused on institutional voice rather than merely 

replacing the race power was the difficulty of drafting a Commonwealth power that 

would guarantee only beneficial laws while still operating effectively. Kartinyeri 

demonstrates the uncertainty around implied beneficial limits in s 51(xxvi).

A constitutionally entrenched Voice was proposed as a political-institutional check: 

a body able to make representations before laws and policies affecting Aboriginal 

and Torres Strait Islander peoples are made. It would not itself have invalidated 

legislation merely because Parliament rejected its advice. The constitutional design 

therefore differed fundamentally from a judicially enforceable non-discrimination 

clause.

This distinction helps students evaluate reform proposals accurately rather than 

describing every model as a "right" or "veto".

Using history in constitutional legal reasoning

Historical context can be legally relevant in different ways. It may illuminate the 

meaning and development of a constitutional provision, as in referendum history or 
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the evolution of Australian independence. It may explain why a case arose and why 

legislation affected a community in a particular way. But history does not 

automatically create a legal rule.

Students should therefore distinguish historical evidence used to interpret doctrine 

from historical material used to evaluate legitimacy or policy. Both are important, 

but they perform different functions in legal reasoning.

A problem-solving framework for First Nations 
constitutional issues

Begin with the exact governmental act. If the Commonwealth makes a special racial 

law, consider s 51(xxvi) and Kartinyeri. If the person is a non-citizen Aboriginal 

Australian facing removal, consider s 51(xix) and Love. If the law concerns Territory 

property, consider s 122, s 51(xxxi), Wurridjal and Yunupingu. If a State law 

conflicts with federal racial-discrimination legislation, consider s 109 and Mabo (No 

1). If the question concerns formal constitutional recognition, apply s 128.

This prevents First Nations constitutional law from becoming a collection of 

disconnected historical cases. The same general constitutional method still applies: 

identify actor, power, limitation, authority, application and consequence.

STUDENT METHOD

The respectful and legally accurate approach is to explain both the constitutional 

doctrine and the human or historical context without treating either as a substitute 

for the other.

Chapter 12 synthesis

First Nations constitutional law exposes both the reach and limits of the Australian 

constitutional system. The 1967 referendum expanded Commonwealth power but 

did not create a general equality guarantee. Kartinyeri left difficult questions about 

the race power. Kruger demonstrates the limited rights structure of the Constitution. 

Love limits the aliens power in relation to Aboriginal Australians. Wurridjal and 

Yunupingu connect Territory power, native title and just terms. The Uluru Statement 

and the 2023 referendum show how constitutional reform can seek institutional 

change beyond litigation.
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Section 128 then supplies the legal machinery for formal change. Understanding its 

double-majority structure is essential because constitutional reform in Australia 

requires both national popular support and federal State support. The chapter 

therefore ends where constitutional law ultimately returns: public power is 

structured by text, interpreted through authority, and capable of change only 

through the procedures the Constitution itself provides.

TEACHING-BODY CHECKPOINT

This preview intentionally stops after the substantive teaching body for Chapter 12. 

The Key Constitutional Provisions table, Lead Authorities table, questions, quizzes, 

crosswords and exam-revision material are the next separate stage and have not 

been rebuilt here.
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CONSTITUTIONAL LAW IN AUSTRALIA

CHAPTER 12 - REVISION & SUMMARY
First Nations Constitutional Issues, Constitutional Change, s 128, Uluru and Treaty

PLAIN-ENGLISH SUMMARY

First Nations constitutional law exposes both the reach and limits of the
Australian constitutional system. The 1967 referendum expanded
Commonwealth power but did not create a general equality guarantee.
Kartinyeri left difficult questions about the race power. Kruger demonstrates
the limited rights structure of the Constitution. Love limits the aliens power in
relation to Aboriginal Australians. Wurridjal and Yunupingu connect Territory
power, native title and just terms. The Uluru Statement and the 2023
referendum show how constitutional reform can seek institutional change
beyond litigation. Section 128 then supplies the legal machinery for formal
change. Understanding its double-majority structure is essential because
constitutional reform in Australia requires both national popular support and
federal State support. The chapter therefore ends where constitutional law
ultimately returns: public power is structured by text, interpreted through
authority, and capable of change only through the procedures the Constitution
itself provides.

EXAM TRANSFER

Start with the exact constitutional actor and provision. State the legal test from
the leading authority, apply each element to the material facts, deal with the
strongest counterargument, and finish with the constitutional consequence:
validity, invalidity, inoperability, severance, judicial relief or another specific
result.
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CONSTITUTIONAL LAW IN AUSTRALIA

FREQUENTLY ASKED QUESTIONS
Chapter 12 - First Nations Constitutional Issues, Constitutional Change, s 128, Uluru and Treaty

What did the 1967 referendum actually change?

It removed the exclusion of Aboriginal people from the race power in s 51(xxvi)
and repealed former s 127. It did not itself create a general equality guarantee,
constitutional recognition clause or treaty right.

Why is Kartinyeri still important?

It is the central High Court authority on the post-1967 race power and
demonstrates that the proposition that s 51(xxvi) can only support beneficial laws
cannot be stated simply. The judgments contain different approaches and
cautions.

What does Love say about Aboriginal Australians and the aliens power?

A majority held that an Aboriginal Australian satisfying the relevant tripartite
status test could not be treated as an alien under s 51(xix), even if the person
was not an Australian citizen.
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CONSTITUTIONAL LAW IN AUSTRALIA

FREQUENTLY ASKED QUESTIONS
Chapter 12 - continued

How do Wurridjal and Yunupingu connect First Nations interests with s 51(xxxi)?

They demonstrate that native title and other Indigenous property interests can fall
within acquisition-of-property analysis and that the territories power does not
automatically displace the just-terms limitation.

What is the legal status of the Uluru Statement from the Heart?

It is an important First Nations reform document proposing Voice, Treaty and
Truth. It is not itself part of the Constitution or legislation. Its legal significance
lies in constitutional-reform debate and the institutional proposals it advances.

How does s 128 change the Constitution?

A proposed alteration must pass Parliament in the constitutionally prescribed
manner and then obtain the required referendum double majority: a national
majority of electors and majorities in a majority of States, with additional
requirements for certain State-specific changes.
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CHAPTER 12 REVISION

20 Quiz Questions
Attempt all questions before turning to the answer page.

1. Which constitutional provision is most directly associated with: Race power.

s 51(xxvi)

s 109

s 128

s 92

2. Which constitutional provision is most directly associated with: Aliens power;

relevant to Love.

s 51(xix)

s 109

s 128

s 92

3. Which constitutional provision is most directly associated with: Just terms and

Indigenous property interests.

s 51(xxxi)

s 109

s 128

s 92

4. Which constitutional provision is most directly associated with: Territories

power.

s 122

s 109

s 128

s 92

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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5. Which constitutional provision is most directly associated with: Constitutional

alteration by referendum.

s 128

s 109

s 51(xx)

s 92

6. Which constitutional provision is most directly associated with: Repealed

provision historically excluding Aboriginal people from population counts for

specified constitutional purposes.

former s 127

s 109

s 128

s 92

7. Which case is used in this chapter for the following proposition: Divided

authority on whether the race power can support laws detrimental to a racial

group.

Kartinyeri v Commonwealth (1998) 195 CLR 337

Wurridjal v Commonwealth (2009) 237 CLR 309

Love v Commonwealth (2020) 270 CLR 152

Commonwealth v Yunupingu (2025) 99 ALJR 519

8. Which case is used in this chapter for the following proposition: Just-terms

guarantee can constrain Commonwealth laws for territories.

Wurridjal v Commonwealth (2009) 237 CLR 309

Kartinyeri v Commonwealth (1998) 195 CLR 337

Love v Commonwealth (2020) 270 CLR 152

Commonwealth v Yunupingu (2025) 99 ALJR 519

9. Which case is used in this chapter for the following proposition: Aboriginal

Australians satisfying the relevant test cannot be treated as aliens for s 51(xix).

Love v Commonwealth (2020) 270 CLR 152

Kartinyeri v Commonwealth (1998) 195 CLR 337

Wurridjal v Commonwealth (2009) 237 CLR 309

Commonwealth v Yunupingu (2025) 99 ALJR 519

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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10. Which case is used in this chapter for the following proposition: Native title

interests can constitute property and s 51(xxxi) constrains acquisition under the

territories power.

Commonwealth v Yunupingu (2025) 99 ALJR 519

Kartinyeri v Commonwealth (1998) 195 CLR 337

Wurridjal v Commonwealth (2009) 237 CLR 309

Love v Commonwealth (2020) 270 CLR 152

11. Which case is used in this chapter for the following proposition: World Heritage

litigation also demonstrates interaction between federal power and Aboriginal

cultural heritage.

Commonwealth v Tasmania (1983) 158 CLR 1

Kartinyeri v Commonwealth (1998) 195 CLR 337

Wurridjal v Commonwealth (2009) 237 CLR 309

Love v Commonwealth (2020) 270 CLR 152

12. Which case is used in this chapter for the following proposition: Kirby J

discussed the constitutional significance of the people and s 128 in the context of

Australian constitutional sovereignty.

Attorney-General (WA) v Marquet (2003) 217 CLR 545

Kartinyeri v Commonwealth (1998) 195 CLR 337

Wurridjal v Commonwealth (2009) 237 CLR 309

Love v Commonwealth (2020) 270 CLR 152

13. The correct first question when testing a Commonwealth Act is generally:

Is there a supporting head of power?

Is the law politically popular?

Did every State consent?

Was the law enacted unanimously?

14. A constitutional problem answer should normally:

Identify issues, state authority, apply the law and conclude

Begin with remedies only

List cases without applying them

Assume every Commonwealth law is valid

15. When a case is cited in an exam answer, the strongest use is to:

State its legal proposition and apply or distinguish it

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 
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Name it without explanation

Quote the whole judgment

Use it only in the conclusion

16. Which term best matches this description: 2017 Statement from the Heart.

Uluru

Federalism

Judicial power

Appropriation

17. Which term best matches this description: Proposed representative body put to

referendum in 2023.

Voice

Federalism

Judicial power

Appropriation

18. Which term best matches this description: Agreement-making process

discussed in First Nations constitutional reform.

Treaty

Federalism

Judicial power

Appropriation

19. Which term best matches this description: Third element of the Uluru reform

sequence.

Truth

Federalism

Judicial power

Appropriation

20. Which term best matches this description: Mechanism required by s 128 to

alter the Constitution.

Referendum

Federalism

Judicial power

Appropriation

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 
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ANSWER PAGE

Chapter 12 - Quiz Answers

1. A - s 51(xxvi)

s 51(xxvi) is the provision linked to this rule in this chapter.

2. A - s 51(xix)

s 51(xix) is the provision linked to this rule in this chapter.

3. A - s 51(xxxi)

s 51(xxxi) is the provision linked to this rule in this chapter.

4. A - s 122

s 122 is the provision linked to this rule in this chapter.

5. A - s 128

s 128 is the provision linked to this rule in this chapter.

6. A - former s 127

former s 127 is the provision linked to this rule in this chapter.

7. A - Kartinyeri v Commonwealth (1998) 195 CLR 337

Kartinyeri v Commonwealth (1998) 195 CLR 337 is the authority connected to that

proposition.

8. A - Wurridjal v Commonwealth (2009) 237 CLR 309

Wurridjal v Commonwealth (2009) 237 CLR 309 is the authority connected to that

proposition.

9. A - Love v Commonwealth (2020) 270 CLR 152

Love v Commonwealth (2020) 270 CLR 152 is the authority connected to that

proposition.
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10. A - Commonwealth v Yunupingu (2025) 99 ALJR 519

Commonwealth v Yunupingu (2025) 99 ALJR 519 is the authority connected to that

proposition.

11. A - Commonwealth v Tasmania (1983) 158 CLR 1

Commonwealth v Tasmania (1983) 158 CLR 1 is the authority connected to that

proposition.

12. A - Attorney-General (WA) v Marquet (2003) 217 CLR 545

Attorney-General (WA) v Marquet (2003) 217 CLR 545 is the authority connected to that

proposition.

13. A - Is there a supporting head of power?

A Commonwealth law requires constitutional legislative authority before limitations and

inconsistency are considered.

14. A - Identify issues, state authority, apply the law and conclude

Constitutional problem solving requires issue spotting, authority, application and

conclusion.

15. A - State its legal proposition and apply or distinguish it

Authorities earn analytical value when their propositions are applied to facts.

16. A - Uluru

Uluru is the term used in the chapter.

17. A - Voice

Voice is the term used in the chapter.

18. A - Treaty

Treaty is the term used in the chapter.

19. A - Truth

Truth is the term used in the chapter.
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20. A - Referendum

Referendum is the term used in the chapter.
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CHAPTER 12 REVISION

20 Short Questions
Write your own response before moving to the next page.

1. Explain the constitutional significance of s 51(xxvi).

2. Explain the constitutional significance of s 51(xix).

3. Explain the constitutional significance of s 51(xxxi).

4. Explain the constitutional significance of s 122.

5. Explain the constitutional significance of s 128.

6. Explain the constitutional significance of former s 127.

7. What is the exam significance of Kartinyeri v Commonwealth (1998) 195 CLR

337?

8. What is the exam significance of Wurridjal v Commonwealth (2009) 237 CLR

309?

9. What is the exam significance of Love v Commonwealth (2020) 270 CLR 152?

10. What is the exam significance of Commonwealth v Yunupingu (2025) 99 ALJR

519?

11. What is the exam significance of Commonwealth v Tasmania (1983) 158 CLR 1?
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12. What is the exam significance of Attorney-General (WA) v Marquet (2003) 217

CLR 545?

13. What is the recommended constitutional problem-solving sequence?

14. Why is issue spotting especially important in constitutional law?

15. How should competing High Court reasoning be handled?

16. Why should constitutional provisions be cited precisely?

17. What does it mean to distinguish a case?

18. Define and explain the significance of Yunupingu in this chapter.

19. Define and explain the significance of Love in this chapter.

20. Define and explain the significance of Kartinyeri in this chapter.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 12 Short Questions
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ANSWER PAGE

Chapter 12 - Short Answer Models

1. Explain the constitutional significance of s 51(xxvi).

s 51(xxvi): Race power. In a problem, identify whether the provision grants power, limits

power, or supplies a structural rule, then connect it to the relevant authority and facts.

2. Explain the constitutional significance of s 51(xix).

s 51(xix): Aliens power; relevant to Love. In a problem, identify whether the provision

grants power, limits power, or supplies a structural rule, then connect it to the relevant

authority and facts.

3. Explain the constitutional significance of s 51(xxxi).

s 51(xxxi): Just terms and Indigenous property interests. In a problem, identify whether

the provision grants power, limits power, or supplies a structural rule, then connect it to

the relevant authority and facts.

4. Explain the constitutional significance of s 122.

s 122: Territories power. In a problem, identify whether the provision grants power, limits

power, or supplies a structural rule, then connect it to the relevant authority and facts.

5. Explain the constitutional significance of s 128.

s 128: Constitutional alteration by referendum. In a problem, identify whether the

provision grants power, limits power, or supplies a structural rule, then connect it to the

relevant authority and facts.

6. Explain the constitutional significance of former s 127.

former s 127: Repealed provision historically excluding Aboriginal people from population

counts for specified constitutional purposes. In a problem, identify whether the provision413  |  CONSTITUTIONAL LAW IN AUSTRALIA
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grants power, limits power, or supplies a structural rule, then connect it to the relevant

authority and facts.

7. What is the exam significance of Kartinyeri v Commonwealth (1998) 195 CLR

337?

Kartinyeri v Commonwealth (1998) 195 CLR 337: Divided authority on whether the race

power can support laws detrimental to a racial group. Use it by stating the proposition

precisely, identifying the factual analogy or distinction, and explaining how that affects

validity.

8. What is the exam significance of Wurridjal v Commonwealth (2009) 237 CLR

309?

Wurridjal v Commonwealth (2009) 237 CLR 309: Just-terms guarantee can constrain

Commonwealth laws for territories. Use it by stating the proposition precisely, identifying

the factual analogy or distinction, and explaining how that affects validity.

9. What is the exam significance of Love v Commonwealth (2020) 270 CLR 152?

Love v Commonwealth (2020) 270 CLR 152: Aboriginal Australians satisfying the relevant

test cannot be treated as aliens for s 51(xix). Use it by stating the proposition precisely,

identifying the factual analogy or distinction, and explaining how that affects validity.

10. What is the exam significance of Commonwealth v Yunupingu (2025) 99 ALJR

519?

Commonwealth v Yunupingu (2025) 99 ALJR 519: Native title interests can constitute

property and s 51(xxxi) constrains acquisition under the territories power. Use it by stating

the proposition precisely, identifying the factual analogy or distinction, and explaining how

that affects validity.

11. What is the exam significance of Commonwealth v Tasmania (1983) 158 CLR 1?

Commonwealth v Tasmania (1983) 158 CLR 1: World Heritage litigation also

demonstrates interaction between federal power and Aboriginal cultural heritage. Use it

by stating the proposition precisely, identifying the factual analogy or distinction, and

explaining how that affects validity.
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12. What is the exam significance of Attorney-General (WA) v Marquet (2003) 217

CLR 545?

Attorney-General (WA) v Marquet (2003) 217 CLR 545: Kirby J discussed the

constitutional significance of the people and s 128 in the context of Australian

constitutional sovereignty. Use it by stating the proposition precisely, identifying the

factual analogy or distinction, and explaining how that affects validity.

13. What is the recommended constitutional problem-solving sequence?

Identify the challenged law and actor; identify the source of power; characterise the law;

test constitutional limitations; consider Commonwealth-State interaction; apply

authorities; address severance/remedy; conclude issue by issue.

14. Why is issue spotting especially important in constitutional law?

A single factual scenario can engage several independent validity questions. Missing one

head of power, structural implication or express limitation can change the result.

15. How should competing High Court reasoning be handled?

Identify the binding ratio where possible, explain material differences between majority

and dissenting reasoning where the course treats them as significant, and apply the

current controlling approach.

16. Why should constitutional provisions be cited precisely?

The legal consequence often depends on exact textual language, the level of government

to which it applies and any internal qualification in the provision.

17. What does it mean to distinguish a case?

Explain why a factual or legal difference makes the authority less directly controlling while

still acknowledging its relevant principle.

18. Define and explain the significance of Yunupingu in this chapter.
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Yunupingu: 2025 native title and just-terms authority. Connect the concept to the relevant

constitutional text and cases before applying it to facts.

19. Define and explain the significance of Love in this chapter.

Love: 2020 aliens-power case concerning Aboriginal Australians. Connect the concept to

the relevant constitutional text and cases before applying it to facts.

20. Define and explain the significance of Kartinyeri in this chapter.

Kartinyeri: Hindmarsh Island Bridge case concerning race power. Connect the concept to

the relevant constitutional text and cases before applying it to facts.

CONSTITUTIONAL LAW IN AUSTRALIA Chapter 12 Short Answers

416  |  CONSTITUTIONAL LAW IN AUSTRALIA

420   |   CONSTITUTIONAL LAW IN AUSTRALIA424   |   CONSTITUTIONAL LAW IN AUSTRALIA



INTERACTIVE REVISION

Chapter 12 - Across & Down
Crossword

The active crossword is hosted with the JUNIQ Cloudflare book. Click below in the electronic

edition. The print edition can use the clue list as a vocabulary exercise.

Launch Chapter 12 Active Crossword

Across / Down Vocabulary Clues

ULURU - 2017 Statement from the Heart.

VOICE - Proposed representative body put to referendum in 2023.

TREATY - Agreement-making process discussed in First Nations constitutional reform.

TRUTH - Third element of the Uluru reform sequence.

REFERENDUM - Mechanism required by s 128 to alter the Constitution.

RACE - Head of power in s 51(xxvi).

YUNUPINGU - 2025 native title and just-terms authority.

LOVE - 2020 aliens-power case concerning Aboriginal Australians.

KARTINYERI - Hindmarsh Island Bridge case concerning race power.

NATIVETITLE - Traditional rights and interests in land recognised by Australian law.

Answers are deliberately on the next page.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
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ANSWER PAGE

Chapter 12 - Crossword Answers

ULURU - 2017 Statement from the Heart.

VOICE - Proposed representative body put to referendum in 2023.

TREATY - Agreement-making process discussed in First Nations constitutional reform.

TRUTH - Third element of the Uluru reform sequence.

REFERENDUM - Mechanism required by s 128 to alter the Constitution.

RACE - Head of power in s 51(xxvi).

YUNUPINGU - 2025 native title and just-terms authority.

LOVE - 2020 aliens-power case concerning Aboriginal Australians.

KARTINYERI - Hindmarsh Island Bridge case concerning race power.

NATIVETITLE - Traditional rights and interests in land recognised by Australian law.

Open the separate electronic crossword answer page
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8. 

9. 

10. 
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HIGH DISTINCTION PRACTICE

2 Constitutional Problem Questions
Attempt both before reading the model answers on the next page.

Problem 1

Cultural Heritage Override Act

The Commonwealth enacts a law under s 51(xxvi) removing heritage protections only

from a named Indigenous community to facilitate a major project. Advise on the race

power and other constitutional issues.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.

Problem 2

Constitutional Recognition Bill

Parliament passes a Bill purporting to insert a new chapter into the Constitution after

approval by both Houses but without a referendum. Advise on s 128 and explain the

correct alteration process.

Task: Advise all relevant parties. Identify every constitutional provision, doctrine and

authority engaged and explain the likely outcome.
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MODEL ANSWER PAGE

Chapter 12 - HD IRAC Answers

Problem 1: Cultural Heritage Override Act

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in First Nations Constitutional Issues, Constitutional Change, s 128, Uluru and

Treaty.

RULE / LAW

First Nations constitutional issues engage the text of specific powers and formal

constitutional change. s 128 is mandatory for alteration of the Commonwealth

Constitution. Race, territories, aliens and just-terms doctrines must be applied in light of

the controlling cases. Key provisions include s 51(xxvi), s 51(xix), s 51(xxxi), s 122, s 128.

Key authorities include Kartinyeri v Commonwealth; Wurridjal v Commonwealth; Love v

Commonwealth; Commonwealth v Yunupingu; Commonwealth v Tasmania.

APPLICATION

Identify the precise source of power and the status or property interest affected. A statute

cannot amend the Constitution merely because Parliament supports the reform. For race-

power questions, address Kartinyeri and any other applicable limitation; for native title

acquisitions, address Yunupingu and s 51(xxxi).

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result
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while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.

Problem 2: Constitutional Recognition Bill

ISSUE

Whether the challenged law or executive action is constitutionally valid under the

principles in First Nations Constitutional Issues, Constitutional Change, s 128, Uluru and

Treaty.

RULE / LAW

First Nations constitutional issues engage the text of specific powers and formal

constitutional change. s 128 is mandatory for alteration of the Commonwealth

Constitution. Race, territories, aliens and just-terms doctrines must be applied in light of

the controlling cases. Key provisions include s 51(xxvi), s 51(xix), s 51(xxxi), s 122, s 128.

Key authorities include Kartinyeri v Commonwealth; Wurridjal v Commonwealth; Love v

Commonwealth; Commonwealth v Yunupingu; Commonwealth v Tasmania.

APPLICATION

Identify the precise source of power and the status or property interest affected. A statute

cannot amend the Constitution merely because Parliament supports the reform. For race-

power questions, address Kartinyeri and any other applicable limitation; for native title

acquisitions, address Yunupingu and s 51(xxxi).

CONCLUSION

On balance, the strongest conclusion depends on the identified head of power and the

specific constitutional limitation. A High Distinction answer should state the likely result

while acknowledging any genuinely contestable step and explaining the consequence of

invalidity, inoperability or severance.
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CHAPTER 13. ASSESSMENT,
REVISION & EXAM MASTERY
Mid-semester preparation • final examination method • whole-course revision •

active recall • application • High Distinction problem solving

This chapter converts the whole book into an assessment method. It is

deliberately cumulative: students are expected to move from constitutional

source, to doctrine, to authority, to factual application, to constitutional

consequence. The purpose is not merely to remember cases. It is to learn how to

reason with the Constitution under exam conditions.

LEARNING OUTCOMES

By the end of this chapter, you should be able to identify the constitutional actor

and source of power; characterise Commonwealth laws under precise heads of

power; test State laws against federal and structural constraints; apply express

and implied constitutional limitations; use leading cases as legal propositions

rather than case lists; diagnose s 109 inconsistency; analyse State and

Commonwealth institutional immunity; and write a disciplined High Distinction

IRAC answer that reaches a precise conclusion.

THE MASTER EXAM SEQUENCE

ACTOR → CHALLENGED PROVISION → SOURCE OF POWER →

CHARACTERISATION → EXPRESS / IMPLIED CONSTRAINTS → STATE /

COMMONWEALTH STRUCTURAL RULES → INCONSISTENCY (IF BOTH

LAWS ARE VALID) → SEVERANCE / REMEDY → CONCLUSION.

13.1 Academic integrity and source verification
Constitutional law is authority-driven. Students should verify every constitutional

provision and every authority relied upon. In an examination, abbreviated case

references may be permitted, but in research and written work the source must be
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real, accurate and capable of being produced. The safest study habit is to keep the

Constitution, leading judgments and authoritative legislation sources beside the notes

rather than relying on unverified summaries.

This book therefore treats blue hyperlinks as research gateways: constitutional

provisions should open the Constitution itself; cases should open the judgment or an

authoritative case source; and statutes should open official legislation. The doctrinal

proposition in the book remains a study explanation, not a substitute for reading the

primary authority.
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13.2 Mid-Semester Assessment Preparation
The mid-semester problems are valuable because they force students to integrate

characterisation, multiple heads of power, structural federalism and constitutional

constraints. They are also a model for the final examination: the facts do not

announce the doctrine. You must discover it.

Stage Question to ask Typical authority

1. Identify the
law

Which exact section creates the duty,
offence, right or power?

Read the operative provision
first.

2. Characterise Which head or heads of Commonwealth
power support that legal operation?

Engineers; Re Maritime
Union; head-specific cases.

3. Constraints Does an express or implied constitutional
limit cut down the otherwise-supported law?

ss 51(xxxi), 80, 92, 116;
IFPC; Chapter III.

4. Federal
structure

Does the law bind or impair a State/
Commonwealth government or court?

Melbourne Corporation;
Austin; Cigamatic; Kable.

5. Inconsistency If both Commonwealth and State laws are
valid, can they operate together?

s 109; Daniell; Clyde
Engineering; Ex parte
McLean.

6.
Consequence

What exactly is invalid, inoperative,
severable or reviewable?

State the result precisely.
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13.3 Mid-Semester Sample Problem 1 - Poultry
Disease and State Health Research

QUESTION

The Control of Poultry Disease Act 2019 (Cth) (CPDA), enacted in response to

an outbreak of virulent Newcastle virus on chicken battery farms in New South

Wales, defines a Commonwealth “Inspector” and a “plant” broadly to include

premises used for breeding, killing, packaging or otherwise handling poultry.

Section 5 permits an Inspector to enter and inspect a plant, declare premises

contaminated where diseased animals are present, and requires the owner of a

contaminated plant to destroy all poultry on the premises. Section 9 creates

offences for selling poultry from a contaminated plant, operating an unlicensed

plant, and knowingly continuing to operate a plant at which diseased poultry

have been kept. The CPDA also creates a Commonwealth licensing scheme

requiring disease-free certification.

The Queensland Department of Health (DOH) operates laboratories outside

Brisbane. DOH scientists conduct research on infected hens to study

transmission of Newcastle virus. The hens are not bred or killed for trade; after

experiments they are gassed and disposed of. The laboratories are not

licensed under the CPDA. After infected carcasses are discovered at a local

rubbish dump and the media reports possible human-health risks, a

Commonwealth Inspector enters the laboratories and declares them a

contaminated plant under the CPDA.

Advise the DOH whether it can be charged under the CPDA and identify the

relevant constitutional issues.

High Distinction model answer guide

ISSUE MAP

The problem requires two separate inquiries. First, is the CPDA constitutionally

valid under one or more Commonwealth heads of power and subject to

constitutional limitations? Second, even if valid generally, can it apply to a

Queensland State department consistently with the intergovernmental-immunities

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA
425  |  CONSTITUTIONAL LAW IN AUSTRALIA
429   |   CONSTITUTIONAL LAW IN AUSTRALIA433   |   CONSTITUTIONAL LAW IN AUSTRALIA



doctrine? The best answer works provision by provision rather than assuming the

whole Act stands or falls together.

TRADE AND COMMERCE - s 51(i)

The CPDA regulates production processes and sale. Under Noarlunga Meats, s

51(i) can reach production processes sufficiently connected with goods destined

for interstate or overseas trade. Murphyores confirms that the Commonwealth may

prohibit or condition interstate trade notwithstanding an environmental or

protective purpose. But Swift v Boyd Parkinson shows that s 51(i) does not

become a general power over production merely because goods may enter trade.

Airlines (No 2) supports incidental regulation of intrastate activity where there is

the required nexus of safety, regularity or efficiency with interstate trade. The DOH

hens, however, are bred and killed for scientific research rather than trade. That

weakens s 51(i) as a basis for applying the CPDA to the DOH laboratories.

CORPORATIONS - s 51(xx)

Work Choices confirms the breadth of s 51(xx) with respect to constitutional

corporations, including regulation of their activities, relationships and business.

The difficulty is constitutional status. A State department is not automatically a

trading corporation. Even if the DOH were given separate corporate personality, its

trading activities would need to be sufficiently substantial in the constitutional

sense. On the stated facts the laboratories conduct public-health research, so s

51(xx) is unlikely to be the strongest basis for application to DOH.

QUARANTINE - s 51(ix) AND CHARACTERISATION

The quarantine power is the most natural public-health head of power. The

question is whether the legal operation of the CPDA is sufficiently connected to

quarantine. Disease detection, inspection, isolation, licensing and destruction of

infected stock are capable of being characterised as quarantine measures.

General characterisation principles and incidental power can support provisions

reasonably connected to the core subject. This head of power therefore provides

the strongest argument that the CPDA can validly reach the DOH research facility.

INTERGOVERNMENTAL IMMUNITIES

Because DOH is a Queensland State authority, Melbourne Corporation and Austin

must be considered. The modern question is whether the Commonwealth law

imposes an impermissible burden on the State’s constitutional capacity to function

as a government. The fact that a State body must comply with a generally

applicable public-health law is not enough by itself. Australian Education Union
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identifies especially sensitive aspects of State governmental functioning, but

scientific laboratory regulation of this kind does not closely resemble those

protected core functions. On these facts, the immunity argument is available but

probably weak unless the CPDA materially disables Queensland from conducting

essential governmental health functions.

s 92

The restriction on sale of contaminated poultry burdens trade, but Cole v Whitfield

asks whether there is a discriminatory burden of a protectionist kind. A disease-

control law is directed to public health rather than protection of local traders. Even

if its practical impact falls more heavily on one State, the absence of protectionist

purpose/effect is significant. Castlemaine Tooheys also directs attention to

whether a discriminatory burden is appropriate and adapted to a legitimate non-

protectionist purpose. Section 92 is unlikely to invalidate a proportionate genuine

disease-control scheme.

s 51(xxxi)

Compulsory destruction of poultry raises property questions. However, s 51(xxxi)

requires an acquisition, not merely deprivation. Newcrest illustrates a broad

approach where proprietary benefits are effectively acquired, while JT

International emphasises that sterilisation or destruction alone is not enough

without a corresponding benefit or advantage accruing to another. Destruction of

diseased birds for quarantine control looks more like deprivation in the

performance of a regulatory function than an acquisition of property. There is also

an argument that destruction is inherently incidental to quarantine and therefore

outside the ordinary just-terms paradigm.

CONCLUSION

The strongest source of Commonwealth power is s 51(ix), supported by incidental

power and orthodox characterisation. Sections 51(i) and 51(xx) are much weaker

as applied to the DOH’s research activity. The State-immunity argument should be

addressed but is unlikely to invalidate ordinary application of a genuine quarantine

scheme absent substantial impairment of Queensland’s governmental functioning.

Sections 92 and 51(xxxi) are unlikely to defeat the scheme on these facts.

Accordingly, DOH is likely capable of being bound by the valid quarantine

operations of the CPDA, subject to the exact offence wording and any severability

question.

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA
427  |  CONSTITUTIONAL LAW IN AUSTRALIA
431   |   CONSTITUTIONAL LAW IN AUSTRALIA435   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://classic.austlii.edu.au/au/cases/cth/HCA/1988/18.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1990/1.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1997/38.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2012/43.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2012/43.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html


EXAM TRANSFER

A public-health fact pattern can engage several constitutional routes at once.

Never assume the “obvious” policy subject is itself a Commonwealth power.

Find the actual head of power, then test the limitations. When a State

department is involved, separate general validity from the distinct question of

whether the federal law can constitutionally apply to the State.
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13.4 Mid-Semester Sample Problem 2 -
Fisheries, Licences and Federal Conflict

QUESTION

Section 8(1)(a) of the Fisheries Act 1952 (NSW) prohibits the taking of prawns

in a defined New South Wales fishery, subject to s 8(1)(b), which exempts a

person using a boat to which a licence has been assigned under the

Regulations. The licensing scheme fixes the number of licences and limits

annual catch.

The Commonwealth later enacts the Fisheries Conservation Act 1997 (Cth)

(FCA), empowering the Commonwealth Minister for the Environment to make

management plans determining fishing capacity for Australian fisheries. A

management plan for the New South Wales Prawn Fishery reduces permitted

fishing capacity to about 25 per cent less than the catch permitted under

existing New South Wales licences. The State licence holders seek advice

concerning the continued value and operation of their licences.

Advise the licence holders on the constitutional validity and operation of the

Commonwealth and State schemes, including any relevant heads of power,

constitutional constraints, extraterritoriality, excise and inconsistency.

High Distinction model answer guide

STATE ACT - STARTING POINT

The Fisheries Act 1952 (NSW) begins from the State’s general plenary legislative

power. If it operates beyond the State’s territorial sea or boundaries, the modern

sufficient-connection test and Australia Act 1986 (Cth) s 2(1) must be considered. 

Pearce v Florenca and Port MacDonnell show that offshore fisheries may have a

sufficient connection with a State even where activity occurs outside the historical

territorial boundary.

COMMONWEALTH TRADE AND COMMERCE - s 51(i)

The Commonwealth can regulate interstate and overseas trade in fish and, under 

Noarlunga Meats, production processes sufficiently connected with such trade.

But Swift v Boyd Parkinson cautions that a production activity is not automatically
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federal simply because some output may enter interstate trade. Incidental reach

depends on the factual nexus.

CORPORATIONS - s 51(xx)

The FCA may validly regulate fishing companies that are foreign, trading or

financial corporations within s 51(xx), including their business activities under 

Work Choices. It cannot, on that basis alone, regulate every individual or

unincorporated fisher.

EXTERNAL AFFAIRS - s 51(xxix)

If the FCA implements sufficiently specific international biodiversity or fisheries

obligations, s 51(xxix) can support implementation, subject to the conformity

requirement. The Tasmanian Dam Case and Industrial Relations Act Case

framework is relevant. The facts would need to identify the actual treaty or

obligation rather than relying on environmental policy in the abstract.

FISHERIES BEYOND TERRITORIAL LIMITS - s 51(x)

Section 51(x) expressly concerns fisheries in Australian waters beyond territorial

limits. It can support direct regulation of fisheries outside territorial limits, with

incidental power potentially supporting connected measures within territorial limits

where genuinely necessary to make the federal scheme effective.

s 51(xxxi)

Reducing the practical value of State licences may engage s 51(xxxi) if the federal

law acquires property or an identifiable proprietary benefit. Newcrest supports

close attention to extinguishment or sterilisation of valuable statutory rights, while 

JT International requires an actual acquisition rather than mere deprivation. The

licence holders must show more than economic loss: there must be a

corresponding proprietary benefit or advantage acquired by the Commonwealth or

another.

s 92

Cole v Whitfield requires a discriminatory burden of a protectionist kind. A fish-

conservation plan may burden interstate trade without being protectionist. If the

scheme discriminates against interstate trade in practical effect, Castlemaine

Tooheys requires attention to the legitimate non-protectionist purpose and whether

the burden is appropriate and adapted.

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA
430  |  CONSTITUTIONAL LAW IN AUSTRALIA
434   |   CONSTITUTIONAL LAW IN AUSTRALIA438   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2006/52.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1997/38.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2012/43.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1988/18.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1990/1.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1990/1.html


s 90 AND THE STATE LICENCE FEE

A State licence fee may attract s 90 if it is properly characterised as an excise. The

modern breadth of excise requires careful attention to the legal and economic

incidence of the levy on goods. A genuine regulatory fee may differ from a tax on

goods, but a fee calculated by production or sale can raise constitutional difficulty.

s 109 INCONSISTENCY

Assuming both laws are otherwise valid, apply all three inconsistency forms.

Simultaneous obedience may remain possible if State licence holders comply with

the lower Commonwealth catch limit. However, rights inconsistency is stronger if

the State licence affirmatively confers an entitlement to take a greater quantity that

the Commonwealth scheme removes. Covering-the-field inconsistency also

requires defining the field and asking whether the FCA intends exhaustive national

regulation. Clyde Engineering and the Airlines cases illustrate the analysis.

CONCLUSION

The strongest federal foundations are likely s 51(x), external affairs if supported by

a real international obligation, and s 51(xx) for constitutional corporations, with s

51(i) available for interstate/overseas trade. The State Act is broadly competent

subject to extraterritoriality and s 90. If the Commonwealth plan validly reduces

catch rights, s 109 rights inconsistency is a strong route to State inoperability to

the extent of the conflict. A just-terms claim depends on proving an acquisition, not

simply loss of licence value.
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13.5 Final Examination Revision Forum -
Whole-Course Attack Method
The final revision forum confirms the architecture of the subject: Commonwealth

validity starts with a specific head of power; State validity starts with plenary State

legislative power; then each law must survive the relevant constitutional constraints.

The final examination uses integrated problems, so students should prepare issue

maps rather than isolated case summaries.

Exam architecture

Two compulsory problem questions. The method is constitutional issue spotting,

not recital. Determine whether each challenged Act is Commonwealth or State

legislation, identify the relevant source of power, test constraints, and

distinguish validity from application to a particular State or Commonwealth body.

Commonwealth Step 1 - heads of power

Recurrently examine s 51(i) trade and commerce; s 51(ii) taxation; s 51(vi)

defence; s 51(xx) corporations; s 51(xxix) external affairs; s 51(xxvi) race; s

51(xix) aliens; s 96 grants; s 122 territories; and nationhood supported through

s 51(xxxix). General characterisation principles apply to every s 51 head.

Commonwealth Step 2 - constraints

Check ss 7 and 24/direct popular choice, strict separation of Commonwealth

judicial power, intergovernmental immunities, s 51(xxxi), s 80, s 116, s 92 and

implied constitutional freedoms.
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State Act constraints

Start from the State’s general legislative power, then check Cigamatic/

intergovernmental immunity, exclusive Commonwealth powers such as s 90

and s 52, s 92, extraterritoriality, manner and form, implied freedom, s 117,

Kable institutional integrity and s 109 inconsistency.

Answer discipline

Work provision by provision. A question may require several heads of power

and several constraints. Do not assume that success or failure under one power

ends the analysis where another plausible constitutional route remains.

Commonwealth Act - final attack sheet

Step Ask

1. Operative
provision

What does the challenged section legally do?

2. Head(s) of
power

s 51(i), (ii), (vi), (ix), (xix), (xx), (xxvi), (xxix), (xxxi), (xxxix); s 96; s 122;
nationhood where genuinely relevant.

3. Characterisation Is there a sufficient connection between the law’s legal operation and
each relied-on head?

4. Constraints ss 7/24, s 51(xxxi), s 80, s 92, s 116, Chapter III, implied freedom,
intergovernmental immunity.

5. Application If the target is a State body, court or officer, analyse structural immunity/
integrity separately.

6. Consequence State whether the law is valid, invalid, severable, or valid generally but
inapplicable to the particular body/person.

State Act - final attack sheet

Step Ask

1. State power Identify the general legislative power in the State Constitution and any
specific State constitutional requirement.
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2. State-specific
limits

Extraterritorial sufficient connection; manner and form; State
constitutional structure.

3. Federal
constraints

s 90 and other exclusive powers, s 92, s 117, implied freedom,
Cigamatic, Kable.

4. Commonwealth
conflict

Only after both laws are otherwise valid, apply s 109: direct
inconsistency, rights inconsistency, covering the field.

5. Consequence State precisely whether the State law is invalid or merely inoperative
to the extent of inconsistency.
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13.6 Final Revision Forum - Worked Issue Map
1: Protest, Elections and State Courts
A whole-course protest problem may combine a Commonwealth anti-activist law,

political communication, federal heads of power, a State control-order regime, Kable

institutional integrity and s 109. The key is not to answer “free speech” generally.

Separate each constitutional route.

COMMONWEALTH ACT

Ask first whether the law has a head of power - for example defence/internal

security or another plausible federal source. Then test the implied freedom

using the modern burden → legitimate purpose → proportionality framework,

drawing analogies from Levy, Brown, Clubb, Farm Transparency and

contemporary protest cases.

STATE CONTROL-ORDER ACT

Start from State plenary legislative power. Apply the implied freedom to

communication restrictions. Then apply Kable/Totani/Wainohu if an executive

declaration effectively dictates what a State Supreme Court must do. Only after

both Commonwealth and State laws are valid should s 109 be analysed.
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13.7 Final Revision Forum - Worked Issue Map
2: Antimicrobial Resistance
A national antimicrobial-resistance problem is a classic multi-power question.

Possible Commonwealth heads include external affairs, corporations, trade and

commerce and quarantine. The constraints can include s 92, s 51(xxxi),

intergovernmental immunity for State hospitals and s 109 where State therapeutic-

goods law permits what Commonwealth law forbids.

THE HIGH DISTINCTION HABIT

Do not stop after finding one plausible head of power. Deal with every material

head signalled by the facts, but do so efficiently. Then move to the constraints.

Finally, if the problem includes State permission or protection, ask whether a

valid Commonwealth prohibition produces direct, rights or field inconsistency.
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13.8 Whole-Course Revision Bank - 100
Questions
Attempt these without looking at the answers. They deliberately mix text, doctrine,

cases, methodology and exam application across the whole book.

Question 1. What is the first task in a constitutional problem?

Question 2. Why is Australia a federation rather than a unitary State?

Question 3. What is the central consequence of the Engineers Case?

Question 4. What does Australian Communist Party v Commonwealth establish

about constitutional facts?

Question 5. What does s 51 principally contain?

Question 6. What do ss 106 and 107 preserve?

Question 7. What is the role of s 61?

Question 8. Why is Chapter III structurally significant?

Question 9. Does Australia have a general federal constitutional bill of rights?

Question 10. What does Australia Act 1986 (Cth) s 2(1) confirm about State power?

Question 11. What is the modern test for a State law with extraterritorial operation?

Question 12. What is a manner-and-form requirement?

Question 13. What does Australia Act 1986 (Cth) s 6 protect?

Question 14. What does Trethowan illustrate?

Question 15. What does Marquet illustrate?

Question 16. Why can a private veto be invalid as manner and form?

Question 17. Why is Sue v Hill constitutionally important?

Question 18. Which provisions provide the textual foundation for direct popular

choice of the federal Parliament?

Question 19. Is s 41 a general modern constitutional right to vote?
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Question 20. What principle did Roach establish?

Question 21. What did Rowe establish?

Question 22. Does the Constitution require exact numerical equality of electoral

districts?

Question 23. What does s 44(i) concern?

Question 24. What does s 44(iv) concern?

Question 25. What does s 44(v) concern?

Question 26. Why must electoral validity and the implied freedom be analysed

separately?

Question 27. What is constitutional characterisation?

Question 28. What is multiple characterisation?

Question 29. What is the first step in characterisation?

Question 30. Why is a statute’s political label not decisive?

Question 31. What does s 51(xxxix) do?

Question 32. Does incidental power create a free-standing general legislative

power?

Question 33. When is purpose especially important to characterisation?

Question 34. What follows characterisation in a full validity analysis?

Question 35. What does s 51(i) authorise?

Question 36. Can s 51(i) directly regulate all intrastate trade?

Question 37. What did Noarlunga Meats show?

Question 38. What does s 51(ii) authorise?

Question 39. Why are ss 53 and 55 important in taxation problems?

Question 40. What is the modern significance of s 90?

Question 41. Which corporations fall within s 51(xx)?

Question 42. What did Work Choices confirm about s 51(xx)?
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Question 43. What does s 96 permit?

Question 44. What are the principal analytical pathways under s 51(xxix)?

Question 45. What must treaty-implementing legislation generally show?

Question 46. Why is Commonwealth v Tasmania central to external affairs?

Question 47. What is distinctive about s 51(vi) defence?

Question 48. Why is Australian Communist Party relevant to defence?

Question 49. What does s 51(xxvi) authorise after 1967?

Question 50. What does s 51(xix) concern?

Question 51. What did Love v Commonwealth hold?

Question 52. What does s 122 provide?

Question 53. When should s 109 inconsistency be analysed?

Question 54. What is direct or simultaneous-obedience inconsistency?

Question 55. What is rights inconsistency?

Question 56. What is covering-the-field inconsistency?

Question 57. What is the effect of s 109?

Question 58. Why is Ex parte McLean important?

Question 59. What is the Melbourne Corporation principle?

Question 60. What did Austin do to the Melbourne Corporation doctrine?

Question 61. What is the Cigamatic principle?

Question 62. Why is s 51(xxxi) both a power and a limitation?

Question 63. What is required in addition to an extinguishment of property for s

51(xxxi)?

Question 64. What did JT International emphasise about acquisition?

Question 65. What does s 80 guarantee?

Question 66. What four protections appear in s 116?
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Question 67. What does s 117 protect?

Question 68. What is the modern s 92 trade test?

Question 69. What did Cole v Whitfield change?

Question 70. What does s 90 prohibit States from imposing?

Question 71. Is the implied freedom of political communication a personal free-

speech right?

Question 72. What is the first Lange/McCloy question?

Question 73. What is the second broad implied-freedom inquiry?

Question 74. What does structured proportionality examine?

Question 75. Why is Brown v Tasmania important?

Question 76. Why is Clubb important?

Question 77. What did Comcare v Banerji show?

Question 78. Is there a free-standing constitutional freedom of association?

Question 79. Why must a student identify the actual communication burden?

Question 80. What is the textual starting point for Commonwealth executive power?

Question 81. What do ss 62 and 64 contribute to responsible government?

Question 82. Does an appropriation itself supply substantive executive spending

power?

Question 83. What did Pape recognise?

Question 84. What did Williams No 1 establish?

Question 85. Why is s 96 often important after Williams?

Question 86. What is nationhood power?

Question 87. Why can executive detention raise Chapter III issues?

Question 88. What does s 71 do?

Question 89. What is the first Boilermakers principle?

Question 90. What is the second Boilermakers principle?
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Question 91. Why is s 72 important?

Question 92. What does s 75(v) entrench?

Question 93. What is the Kable principle?

Question 94. What did NZYQ establish?

Question 95. Why is Kirk important?

Question 96. What did the 1967 referendum change?

Question 97. What is the best whole-course sequence for testing a Commonwealth

Act?

Question 98. What is the best whole-course sequence for testing a State Act?

Question 99. Why should a student avoid case dumping?

Question 100. What makes a High Distinction constitutional conclusion strong?
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13.9 Whole-Course Revision Bank - 100
Answers

Answer 1

Identify the constitutional actor, the challenged law or action, and the source of

legal authority before choosing doctrine.

Answer 2

Because the Constitution creates Commonwealth institutions while preserving

the States as constitutionally recognised governments with continuing

legislative powers.

Answer 3

Commonwealth powers are read from the constitutional text without a general

reserved-State-powers presumption; express and implied limitations are

considered separately.

Answer 4

Parliament cannot conclusively create the facts that give itself constitutional

power; constitutional validity remains a judicial question.

Answer 5

The principal enumerated legislative powers of the Commonwealth Parliament.
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Answer 6

State constitutions and State parliamentary powers, subject to the

Commonwealth Constitution and valid federal law.

Answer 7

It vests the executive power of the Commonwealth and is the textual starting

point for federal executive power.

Answer 8

It vests federal judicial power in constitutionally protected courts and supports

separation-of-powers limits.

Answer 9

No. Protection is selective through express guarantees, structural implications

and Chapter III limitations.

Answer 10

Full State legislative power, including power to enact laws with extraterritorial

operation.

Answer 11

Whether there is a sufficient connection between the law and the State; the

connection is read liberally.
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Answer 12

A legally recognised procedural requirement that certain State legislation must

satisfy before it is validly enacted.

Answer 13

Qualifying manner-and-form requirements for State laws respecting the

constitution, powers or procedure of a State Parliament.

Answer 14

A referendum requirement can operate as a valid manner-and-form constraint

on a later State Parliament.

Answer 15

A special-majority requirement concerning State parliamentary structure may be

legally binding as manner and form.

Answer 16

Because giving an external private actor a substantive veto may surrender

legislative power rather than regulate parliamentary procedure.

Answer 17

It illustrates Australia’s legal independence and the United Kingdom’s status as

a foreign power for constitutional purposes.

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA
444  |  CONSTITUTIONAL LAW IN AUSTRALIA
448   |   CONSTITUTIONAL LAW IN AUSTRALIA452   |   CONSTITUTIONAL LAW IN AUSTRALIA



Answer 18

Sections 7 and 24.

Answer 19

No. It has a narrow historical operation and is not a general modern franchise

guarantee.

Answer 20

The constitutional requirement of direct popular choice limits Parliament’s ability

to disenfranchise electors; blanket prisoner disenfranchisement was invalid.

Answer 21

Electoral enrolment rules can be invalid where they impose an unjustified

practical burden on the constitutionally protected system of popular choice.

Answer 22

No. McKinlay and McGinty reject an absolute one-vote-one-value rule, although

extreme distortions may raise constitutional issues.

Answer 23

Disqualification for foreign citizenship, allegiance or adherence, subject to the

High Court’s doctrine including reasonable steps in appropriate cases.
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Answer 24

Disqualification for holding an office of profit under the Crown, subject to the

constitutional text and authorities.

Answer 25

Certain direct or indirect pecuniary interests in agreements with the Public

Service of the Commonwealth.

Answer 26

They arise from distinct constitutional doctrines: direct popular choice/eligibility

and the structural freedom of political communication.

Answer 27

The process of identifying the legal and practical operation of a law and asking

whether it has a sufficient connection to a constitutional head of power.

Answer 28

A law can validly possess more than one legal character; an additional non-

federal character does not defeat a sufficient federal connection.

Answer 29

Read the operative provisions and identify the rights, duties, prohibitions and

consequences the law actually creates.
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Answer 30

Validity turns on legal operation and constitutional connection, not Parliament’s

preferred description of the law.

Answer 31

It supplies express incidental power to support laws connected to the execution

of constitutional powers.

Answer 32

No. It depends on a sufficient connection with another constitutional power or

function.

Answer 33

With purposive powers such as defence, and when a constitutional limitation

itself requires evaluation of purpose.

Answer 34

A separate inquiry into express and implied constitutional limitations.

Answer 35

Commonwealth laws with respect to trade and commerce with other countries

and among the States.

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA
447  |  CONSTITUTIONAL LAW IN AUSTRALIA
451   |   CONSTITUTIONAL LAW IN AUSTRALIA455   |   CONSTITUTIONAL LAW IN AUSTRALIA



Answer 36

No. Intrastate regulation requires a sufficient incidental nexus to interstate or

overseas trade, such as safety, regularity or efficiency in appropriate

circumstances.

Answer 37

The trade and commerce power can reach production processes sufficiently

connected to goods destined for interstate or overseas trade.

Answer 38

Commonwealth taxation, but not so as to discriminate between States or parts

of States.

Answer 39

They impose constitutional procedural and form requirements concerning

taxation and appropriation legislation.

Answer 40

It gives the Commonwealth exclusive power over customs and excise,

constraining State taxes on goods.

Answer 41

Foreign corporations and trading or financial corporations formed within the

limits of the Commonwealth.
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Answer 42

The power extends broadly to regulating the activities, functions, relationships

and business of constitutional corporations and those through whom they act.

Answer 43

Commonwealth financial assistance to States on terms and conditions

determined by the Commonwealth Parliament.

Answer 44

Geographical externality, relations with other countries/international

organisations, implementation of international obligations, and matters of

international concern or related external-affairs reasoning where recognised.

Answer 45

A sufficient conformity between the law and the international obligation, with

adequate specificity in the obligation being implemented.

Answer 46

It confirms broad Commonwealth capacity to implement treaty obligations under

s 51(xxix).

Answer 47

It is purposive and expands or contracts with the defence circumstances and

the connection between the law and defence purpose.
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Answer 48

It rejects Parliament’s attempt to create its own constitutional security facts and

demonstrates judicial control of claimed defence power.

Answer 49

Special laws for the people of any race for whom Parliament deems it

necessary to make special laws, including Aboriginal and Torres Strait Islander

peoples.

Answer 50

The aliens power and constitutional membership questions concerning who

may be treated as an alien.

Answer 51

A majority held that an Aboriginal Australian satisfying the relevant status test

could not be treated as an alien for s 51(xix), even if not a citizen.

Answer 52

A broad Commonwealth power to make laws for the government of Territories,

subject to other constitutional limitations as modern authority recognises.

Answer 53

Only after establishing that there is a valid Commonwealth law and a valid State

law capable of operating on the same subject matter or persons.
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Answer 54

It is impossible to obey both laws at the same time.

Answer 55

One law confers a right, privilege or permission that the other law purports to

remove or impair.

Answer 56

The Commonwealth law evinces an intention to regulate a field completely,

leaving no room for additional State regulation within that field.

Answer 57

The State law is inoperative to the extent of inconsistency while the inconsistent

Commonwealth law remains in force; it is not necessarily erased from the

statute book.

Answer 58

It is a foundational authority on inconsistency and the need to identify the legal

operation of the Commonwealth and State laws.

Answer 59

The Commonwealth cannot enact laws that impermissibly discriminate against

States or substantially impair their capacity to function as governments, with the

modern emphasis on impairment.
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Answer 60

It consolidated the doctrine around protection of State constitutional functioning

rather than treating formal discrimination as a wholly separate test.

Answer 61

A State cannot alter or control certain prerogatives, capacities or immunities of

the Commonwealth in a way inconsistent with the federal structure.

Answer 62

It supports laws acquiring property for Commonwealth purposes but ordinarily

requires acquisition on just terms and may constrain reliance on other heads of

power.

Answer 63

An acquisition: a corresponding benefit, interest or advantage must accrue to

another person or entity in the constitutional sense.

Answer 64

Mere deprivation or sterilisation of property is not enough without an acquisition

of a corresponding proprietary benefit or advantage.

Answer 65

Trial by jury for trials on indictment of offences against Commonwealth law,

subject to the High Court’s interpretation of when an offence is tried on

indictment.
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Answer 66

No law establishing a religion, imposing religious observance, prohibiting free

exercise of religion, or requiring a religious test for Commonwealth office or

public trust.

Answer 67

A subject of the Queen resident in one State from specified disability or

discrimination in another State by reason of residence.

Answer 68

Whether there is a discriminatory burden of a protectionist kind on interstate

trade or commerce, subject to justified non-protectionist regulation.

Answer 69

It rejected the earlier individual-right theory of s 92 and centred the provision on

discriminatory protectionism in interstate trade.

Answer 70

Customs duties and excise duties, within the broad modern constitutional

conception of excise.

Answer 71

No. It is a structural limit on legislative and executive power derived from the

constitutionally prescribed system of representative and responsible

government.
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Answer 72

Whether the law effectively burdens freedom of communication about

government or political matters.

Answer 73

Whether the law’s purpose is legitimate and compatible with the constitutionally

prescribed system of representative and responsible government.

Answer 74

Suitability, necessity and adequacy in balance, while recognising differences in

judicial methodology in some cases.

Answer 75

It is a leading successful challenge to protest restrictions under the implied

freedom, illustrating close scrutiny of burdens and less restrictive alternatives.

Answer 76

It shows that laws protecting privacy, dignity and access to medical services

may validly burden political communication where appropriately justified.

Answer 77

Public-service restrictions on political communication may be valid when

directed to maintaining an apolitical and effective public service and

proportionately designed.
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Answer 78

No. Association may matter instrumentally to political communication, but the

High Court has not recognised a separate general implied freedom of

association.

Answer 79

Because the implied-freedom analysis is not triggered by abstract disagreement

with a law; the legal and practical burden on political communication must be

demonstrated.

Answer 80

Section 61, read with the constitutional structure and relevant statutes.

Answer 81

They establish the Federal Executive Council and require Ministers of State to

be or become members of Parliament within the prescribed period.

Answer 82

No. Appropriation authorises withdrawal of money but does not necessarily

supply the substantive constitutional authority to spend or contract.

Answer 83

A limited executive/nationhood capacity, supported legislatively through s

51(xxxix), to respond to a national economic emergency of a kind peculiarly

adapted to national government.
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Answer 84

The Commonwealth executive could not rely on a broad general capacity to

contract and spend for the school chaplaincy program without adequate

constitutional or statutory authority.

Answer 85

It provides a constitutionally secure mechanism for Commonwealth funding of

State activities through conditional grants.

Answer 86

A limited constitutional capacity concerning enterprises or problems peculiarly

adapted to the government of the nation and not otherwise carried on for the

benefit of the nation by the States.

Answer 87

Because punitive detention is ordinarily judicial; executive detention must be

justified by a constitutionally permissible non-punitive purpose and remain

connected to that purpose.

Answer 88

It vests the judicial power of the Commonwealth in the High Court and other

courts created or invested under Chapter III.
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Answer 89

Only Chapter III courts may exercise the judicial power of the Commonwealth,

subject to recognised exceptions.

Answer 90

Chapter III courts generally cannot be invested with non-judicial functions

incompatible with their constitutional judicial role.

Answer 91

It secures core aspects of federal judicial tenure and remuneration and supports

institutional independence.

Answer 92

High Court original jurisdiction for constitutional writ relief against officers of the

Commonwealth, preserving a minimum supervisory jurisdiction.

Answer 93

State legislation cannot substantially impair the institutional integrity of a State

court so that it is no longer suitable to exercise federal jurisdiction.

Answer 94

Immigration detention becomes unconstitutional where there is no real prospect

of removal becoming practicable in the reasonably foreseeable future and

detention can no longer be justified by the recognised non-punitive purpose.
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Answer 95

State Supreme Courts must retain their defining supervisory jurisdiction for

jurisdictional error, a structural implication from Chapter III.

Answer 96

It removed the exclusion of Aboriginal people from s 51(xxvi) and repealed

former s 127; it did not create a general equality guarantee or treaty right.

Answer 97

Identify the operative provisions; characterise them under one or more heads of

power; then test express and implied constraints; finally state the consequence

of any invalidity, severance or inoperability.

Answer 98

Start from State plenary legislative power, then test federal exclusivity, s 92,

extraterritoriality, manner and form, implied freedom, s 117, Kable,

intergovernmental immunity and s 109 where relevant.

Answer 99

Because marks come from using authority to state and apply a legal

proposition; a list of case names without doctrinal connection and factual

application does not answer the constitutional issue.
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Answer 100

It identifies the likely constitutional result, explains why the decisive doctrinal

step is satisfied or not satisfied, addresses the best counterargument, and

states the legal consequence precisely.
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13.10 Mastery Quiz - 100 Multiple-Choice
Questions
Choose the best answer. Do not turn to the answer section until all 100 have been

attempted.

1. Which provision requires Senators to be directly chosen by the people of

each State?

s 71

s 122

s 24

s 7

2. Which provision requires members of the House of Representatives to be

directly chosen by the people of the Commonwealth?

s 24

s 7

s 51(xix)

s 51(xxxix)

3. Which provision is the principal list of Commonwealth legislative heads of

power?

s 51(xix)

s 51

s 80

s 51(xxxi)

4. Which paragraph is the trade and commerce power?

s 51(xxxi)

s 90

s 61

s 51(i)
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5. Which paragraph is the taxation power?

s 51(xxxix)

s 44

s 80

s 51(ii)

6. Which paragraph is the defence power?

s 24

s 51(xix)

s 75(v)

s 51(vi)

7. Which paragraph is the quarantine power?

s 51(ix)

s 92

s 109

s 51(xxxi)

8. Which paragraph is the aliens power?

s 75(v)

s 109

s 51(xxvi)

s 51(xix)

9. Which paragraph is the corporations power?

s 51(xx)

s 122

s 7

s 24

10. Which paragraph is the race power?

s 51(xxvi)

s 90

s 92

s 7

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

461  |  CONSTITUTIONAL LAW IN AUSTRALIA
465   |   CONSTITUTIONAL LAW IN AUSTRALIA469   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s80.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s24.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s92.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s109.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s109.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s122.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s24.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s90.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s92.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html


11. Which paragraph is the external affairs power?

s 51(xxix)

s 51(xx)

s 51(xix)

s 41

12. Which paragraph contains the just-terms acquisition power/limitation?

s 41

s 80

s 44

s 51(xxxi)

13. Which paragraph is the express incidental power?

s 51(xxxix)

s 7

s 75(v)

s 92

14. Which provision is the textual starting point for Commonwealth executive

power?

s 51(i)

s 61

s 122

s 24

15. Which provision vests federal judicial power?

s 71

s 24

s 96

s 51(xxxi)

16. Which provision protects core federal judicial tenure and remuneration?

s 71

s 128

s 72

s 51(xx)
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17. Which provision entrenches High Court original jurisdiction for

constitutional writs against Commonwealth officers?

s 75(v)

s 41

s 116

s 122

18. Which provision concerns trial by jury for Commonwealth offences tried on

indictment?

s 51(xxxi)

s 51(ix)

s 80

s 7

19. Which provision gives the Commonwealth exclusive customs and excise

power?

s 117

s 51(vi)

s 90

s 96

20. Which provision protects interstate trade, commerce and intercourse?

s 61

s 96

s 92

s 51(xix)

21. Which provision authorises conditional Commonwealth grants to States?

s 51(xxxix)

s 71

s 96

s 7
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22. Which provision resolves inconsistency between valid Commonwealth and

State laws?

s 24

s 109

s 51(xxix)

s 51(i)

23. Which provision contains four express religious guarantees?

s 51(vi)

s 90

s 75(v)

s 116

24. Which provision protects against certain State-residence discrimination?

s 122

s 96

s 117

s 51(xxix)

25. Which provision is the Territories power?

s 122

s 116

s 41

s 51(ii)

26. Which provision contains the formal constitutional alteration procedure?

s 51(ix)

s 128

s 44

s 51(xxxi)

27. Which provision is central to federal parliamentary disqualification?

s 44

s 75(v)

s 7

s 51(xix)
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28. Which provision historically protected some State voting rights but is not a

general modern franchise guarantee?

s 51(vi)

s 128

s 41

s 51(i)

29. Which case rejected the reserved State powers approach and established

the modern text-focused approach to Commonwealth powers?

Engineers

Australian Communist Party

Totani

Roach

30. Which case confirms Parliament cannot conclusively create the

constitutional facts giving it power?

Australian Communist Party

Sue v Hill

Kable

Williams No 1

31. Which case invalidated blanket prisoner disenfranchisement?

Totani

Clubb

Roach

Plaintiff S157

32. Which case invalidated early closure of electoral rolls as an unjustified

burden on popular choice?

Clubb

Williams No 1

Kirk

Rowe
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https://classic.austlii.edu.au/au/cases/cth/HCA/2010/39.html
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33. Which case is the leading modern authority on the breadth of the

corporations power?

Work Choices

Rowe

Lange

Castlemaine Tooheys

34. Which case is the classic treaty-implementation authority under external

affairs?

Commonwealth v Tasmania

Clubb

Lange

NZYQ

35. Which case reframed s 92 around discriminatory burdens of a protectionist

kind?

Pape

Australian Communist Party

Castlemaine Tooheys

Cole v Whitfield

36. Which case illustrates proportional scrutiny of a discriminatory trade

burden directed to a non-protectionist purpose?

Yunupingu

Commonwealth v Tasmania

Totani

Castlemaine Tooheys

37. Which case gives its name to the structural protection of State

governmental functioning?

Kable

Melbourne Corporation

Clubb

McCloy
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https://classic.austlii.edu.au/au/cases/cth/HCA/1988/18.html
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https://classic.austlii.edu.au/au/cases/cth/HCA/1983/21.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2010/39.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1990/1.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1996/24.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1947/26.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2019/11.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2015/34.html


38. Which case consolidated the modern impairment-focused

intergovernmental immunities doctrine?

Sue v Hill

Austin

Yunupingu

Cole v Whitfield

39. Which case restated the implied freedom from the system of representative

and responsible government?

Sue v Hill

Re Canavan

Lange

Castlemaine Tooheys

40. Which case introduced structured proportionality into the modern implied-

freedom framework?

McCloy

Australian Communist Party

Williams No 1

Sue v Hill

41. Which case is a leading successful protest-law challenge under the implied

freedom?

Work Choices

Brown

Totani

Roach

42. Which case upheld safe-access-zone restrictions despite a burden on

political communication?

Australian Communist Party

Clubb

Sue v Hill

Rowe
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43. Which case is the foundation of the State-court institutional integrity

doctrine?

Austin

Kable

Pape

Castlemaine Tooheys

44. Which case invalidated legislation requiring a State court to implement

executive determinations in a way incompatible with institutional integrity?

NZYQ

Yunupingu

Totani

Brown

45. Which case upheld federal control-order legislation and is important to

defence and judicial power?

Thomas v Mowbray

Rowe

Pape

Engineers

46. Which case held indefinite immigration detention unconstitutional when

removal was not reasonably foreseeable?

Totani

Wurridjal

Cole v Whitfield

NZYQ

47. Which case confirms the central role of s 75(v) and limits on privative

clauses?

Kable

Engineers

Plaintiff S157

Williams No 1
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48. Which case entrenches the supervisory role of State Supreme Courts for

jurisdictional error?

Kable

Lange

Pape

Kirk

49. Which case recognised a limited nationhood response to the Global

Financial Crisis?

Pape

Brown

Engineers

Kable

50. Which case rejected a broad general Commonwealth executive capacity to

contract and spend for the school chaplaincy program?

Thomas v Mowbray

Work Choices

Williams No 1

McCloy

51. Which case is the key post-1967 race-power authority concerning the

Hindmarsh Island Bridge Act?

Williams No 1

Engineers

Thomas v Mowbray

Kartinyeri

52. Which case is central to the relationship between s 122 and s 51(xxxi) in the

Northern Territory intervention context?

Austin

Kable

Wurridjal

Rowe
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53. Which case held certain Aboriginal Australians cannot be aliens under s

51(xix)?

Love

Re Canavan

McCloy

NZYQ

54. Which 2025 case confirms native title can be property for acquisition

analysis in the Territories context?

Yunupingu

Lange

Clubb

Kartinyeri

55. Which case illustrates Australia’s constitutional independence and the UK

as a foreign power?

Work Choices

Commonwealth v Tasmania

Sue v Hill

Cole v Whitfield

56. Which case is the leading s 44(i) authority involving multiple federal

parliamentarians?

Austin

Plaintiff S157

Re Canavan

Commonwealth v Tasmania

57. A valid Commonwealth law requires X while a valid State law prohibits X.

Which doctrine is engaged first?

s 109 direct inconsistency

s 128

s 116

manner and form

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

470  |  CONSTITUTIONAL LAW IN AUSTRALIA
474   |   CONSTITUTIONAL LAW IN AUSTRALIA478   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://classic.austlii.edu.au/au/cases/cth/HCA/2020/3.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2017/45.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2015/34.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2023/37.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2025/6.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1997/25.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2019/11.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1998/22.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2006/52.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1983/21.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1999/30.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1988/18.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2003/3.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2003/2.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2017/45.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1983/21.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s109.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s128.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s116.html


58. A Commonwealth law grants a licence-holder a positive entitlement that a

State law removes. What inconsistency form is most directly engaged?

rights inconsistency

extraterritoriality

jury trial

religious establishment

59. A Commonwealth code is intended to be exhaustive in a regulatory field.

What s 109 concept is central?

covering the field

double majority

office of profit

just terms

60. A State law operates on conduct five nautical miles offshore. What

threshold State-power question should be asked?

sufficient connection

whether s 80 applies

whether s 96 is exclusive

whether s 44(v) applies

61. A later State Parliament ignores a referendum requirement protecting its

upper house. What doctrine is central?

manner and form

aliens power

nationhood

s 80 jury

62. A Commonwealth law acquires mining rights and transfers an identifiable

benefit to another entity. What express guarantee is central?

s 51(xxxi)

s 41

s 57

s 117
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63. A State tax burdens locally produced goods at a step in distribution. Which

exclusive Commonwealth provision must be considered?

s 90

s 80

s 122

s 128

64. A federal law discriminates against interstate goods to protect local

producers. Which provision is central?

s 92

s 96

s 72

s 41

65. A law prevents publication of material about government policy. Which

implied doctrine should be tested?

implied freedom of political communication

free-standing association right

general due process

State reserved powers

66. A State Act directs a Supreme Court judge to make an order automatically

after an executive declaration. Which doctrine is most likely engaged?

Kable institutional integrity

s 80

s 51(ii)

s 96

67. The Commonwealth funds a local program directly without a clear statute.

Which cases should immediately come to mind?

Pape and Williams

Roach and Rowe

Cole and Castlemaine

Kable and Kirk
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68. A person is detained by the executive indefinitely even though removal is

not reasonably foreseeable. Which line of authority is central?

Lim and NZYQ

Engineers and Work Choices

Trethowan and Marquet

Ha and Capital Duplicators

69. A Commonwealth statute implements a detailed treaty obligation. Which

power is the obvious starting point?

s 51(xxix)

s 51(ii)

s 51(xix)

s 117

70. A Commonwealth law regulates all employment relationships of a large

trading corporation. Which power is the most direct?

s 51(xx)

s 51(ix)

s 51(xxxi)

s 80

71. A law is defended as necessary for national security during peacetime.

Which purposive power may still be relevant?

s 51(vi) defence

s 51(ii) tax

s 96 grants

s 117

72. A non-citizen Aboriginal Australian satisfies the recognised tripartite status

test. Which case is central to whether the person is an alien?

Love

Work Choices

Pape

Cole v Whitfield
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73. A candidate remains a foreign citizen despite having taken reasonable

renunciation steps that foreign law makes ineffective. Which paragraph is

engaged?

s 44(i)

s 44(iv)

s 92

s 109

74. A law excludes all prisoners from voting regardless of sentence. Which

authority is most directly relevant?

Roach

Kable

Newcrest

Engineers

75. A Commonwealth department spends appropriated money under a

contract. Why is appropriation not the end of the analysis?

substantive constitutional or statutory authority is also required

appropriation creates unlimited executive power

s 109 automatically validates spending

s 128 authorises contracts

76. A law burdens protest speech but protects access to a medical clinic.

Which case provides a close analogy?

Clubb

Sue v Hill

Marquet

Ha
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77. Which statement is most accurate?

It supports laws acquiring property for Commonwealth purposes but ordinarily

requires acquisition on just terms and may constrain reliance on other heads

of power.

A referendum requirement can operate as a valid manner-and-form constraint

on a later State Parliament.

Identify the constitutional actor, the challenged law or action, and the source of

legal authority before choosing doctrine.

Commonwealth taxation, but not so as to discriminate between States or parts

of States.

78. Which statement is most accurate?

They impose constitutional procedural and form requirements concerning

taxation and appropriation legislation.

Because the Constitution creates Commonwealth institutions while preserving

the States as constitutionally recognised governments with continuing

legislative powers.

A special-majority requirement concerning State parliamentary structure may

be legally binding as manner and form.

An acquisition: a corresponding benefit, interest or advantage must accrue to

another person or entity in the constitutional sense.

79. Which statement is most accurate?

Because giving an external private actor a substantive veto may surrender

legislative power rather than regulate parliamentary procedure.

Commonwealth powers are read from the constitutional text without a general

reserved-State-powers presumption; express and implied limitations are

considered separately.

Mere deprivation or sterilisation of property is not enough without an

acquisition of a corresponding proprietary benefit or advantage.

It gives the Commonwealth exclusive power over customs and excise,

constraining State taxes on goods.
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80. Which statement is most accurate?

Parliament cannot conclusively create the facts that give itself constitutional

power; constitutional validity remains a judicial question.

It illustrates Australia’s legal independence and the United Kingdom’s status

as a foreign power for constitutional purposes.

Foreign corporations and trading or financial corporations formed within the

limits of the Commonwealth.

Trial by jury for trials on indictment of offences against Commonwealth law,

subject to the High Court’s interpretation of when an offence is tried on

indictment.

81. Which statement is most accurate?

The principal enumerated legislative powers of the Commonwealth

Parliament.

No law establishing a religion, imposing religious observance, prohibiting free

exercise of religion, or requiring a religious test for Commonwealth office or

public trust.

The power extends broadly to regulating the activities, functions, relationships

and business of constitutional corporations and those through whom they act.

Sections 7 and 24.

82. Which statement is most accurate?

A subject of the Queen resident in one State from specified disability or

discrimination in another State by reason of residence.

State constitutions and State parliamentary powers, subject to the

Commonwealth Constitution and valid federal law.

No. It has a narrow historical operation and is not a general modern franchise

guarantee.

Commonwealth financial assistance to States on terms and conditions

determined by the Commonwealth Parliament.
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83. Which statement is most accurate?

Geographical externality, relations with other countries/international

organisations, implementation of international obligations, and matters of

international concern or related external-affairs reasoning where recognised.

The constitutional requirement of direct popular choice limits Parliament’s

ability to disenfranchise electors; blanket prisoner disenfranchisement was

invalid.

It vests the executive power of the Commonwealth and is the textual starting

point for federal executive power.

Whether there is a discriminatory burden of a protectionist kind on interstate

trade or commerce, subject to justified non-protectionist regulation.

84. Which statement is most accurate?

A sufficient conformity between the law and the international obligation, with

adequate specificity in the obligation being implemented.

It vests federal judicial power in constitutionally protected courts and supports

separation-of-powers limits.

It rejected the earlier individual-right theory of s 92 and centred the provision

on discriminatory protectionism in interstate trade.

Electoral enrolment rules can be invalid where they impose an unjustified

practical burden on the constitutionally protected system of popular choice.

85. Which statement is most accurate?

No. Protection is selective through express guarantees, structural implications

and Chapter III limitations.

Customs duties and excise duties, within the broad modern constitutional

conception of excise.

It confirms broad Commonwealth capacity to implement treaty obligations

under s 51(xxix).

No. McKinlay and McGinty reject an absolute one-vote-one-value rule,

although extreme distortions may raise constitutional issues.
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86. Which statement is most accurate?

No. It is a structural limit on legislative and executive power derived from the

constitutionally prescribed system of representative and responsible

government.

It is purposive and expands or contracts with the defence circumstances and

the connection between the law and defence purpose.

Full State legislative power, including power to enact laws with extraterritorial

operation.

Disqualification for foreign citizenship, allegiance or adherence, subject to the

High Court’s doctrine including reasonable steps in appropriate cases.

87. Which statement is most accurate?

Disqualification for holding an office of profit under the Crown, subject to the

constitutional text and authorities.

Whether there is a sufficient connection between the law and the State; the

connection is read liberally.

Whether the law effectively burdens freedom of communication about

government or political matters.

It rejects Parliament’s attempt to create its own constitutional security facts

and demonstrates judicial control of claimed defence power.

88. Which statement is most accurate?

Certain direct or indirect pecuniary interests in agreements with the Public

Service of the Commonwealth.

A legally recognised procedural requirement that certain State legislation must

satisfy before it is validly enacted.

Whether the law’s purpose is legitimate and compatible with the

constitutionally prescribed system of representative and responsible

government.

Special laws for the people of any race for whom Parliament deems it

necessary to make special laws, including Aboriginal and Torres Strait Islander

peoples.
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89. Which statement is most accurate?

Qualifying manner-and-form requirements for State laws respecting the

constitution, powers or procedure of a State Parliament.

Suitability, necessity and adequacy in balance, while recognising differences

in judicial methodology in some cases.

The aliens power and constitutional membership questions concerning who

may be treated as an alien.

They arise from distinct constitutional doctrines: direct popular choice/eligibility

and the structural freedom of political communication.

90. Which statement is most accurate?

The process of identifying the legal and practical operation of a law and asking

whether it has a sufficient connection to a constitutional head of power.

It is a leading successful challenge to protest restrictions under the implied

freedom, illustrating close scrutiny of burdens and less restrictive alternatives.

A majority held that an Aboriginal Australian satisfying the relevant status test

could not be treated as an alien for s 51(xix), even if not a citizen.

A referendum requirement can operate as a valid manner-and-form constraint

on a later State Parliament.

91. Which statement is most accurate?

It shows that laws protecting privacy, dignity and access to medical services

may validly burden political communication where appropriately justified.

A law can validly possess more than one legal character; an additional non-

federal character does not defeat a sufficient federal connection.

A broad Commonwealth power to make laws for the government of Territories,

subject to other constitutional limitations as modern authority recognises.

A special-majority requirement concerning State parliamentary structure may

be legally binding as manner and form.
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92. Which statement is most accurate?

Read the operative provisions and identify the rights, duties, prohibitions and

consequences the law actually creates.

Only after establishing that there is a valid Commonwealth law and a valid

State law capable of operating on the same subject matter or persons.

Public-service restrictions on political communication may be valid when

directed to maintaining an apolitical and effective public service and

proportionately designed.

Because giving an external private actor a substantive veto may surrender

legislative power rather than regulate parliamentary procedure.

93. Which statement is most accurate?

It illustrates Australia’s legal independence and the United Kingdom’s status

as a foreign power for constitutional purposes.

No. Association may matter instrumentally to political communication, but the

High Court has not recognised a separate general implied freedom of

association.

Validity turns on legal operation and constitutional connection, not

Parliament’s preferred description of the law.

It is impossible to obey both laws at the same time.

94. Which statement is most accurate?

One law confers a right, privilege or permission that the other law purports to

remove or impair.

Because the implied-freedom analysis is not triggered by abstract

disagreement with a law; the legal and practical burden on political

communication must be demonstrated.

Sections 7 and 24.

It supplies express incidental power to support laws connected to the

execution of constitutional powers.
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95. Which statement is most accurate?

Section 61, read with the constitutional structure and relevant statutes.

No. It has a narrow historical operation and is not a general modern franchise

guarantee.

No. It depends on a sufficient connection with another constitutional power or

function.

The Commonwealth law evinces an intention to regulate a field completely,

leaving no room for additional State regulation within that field.

96. Which statement is most accurate?

With purposive powers such as defence, and when a constitutional limitation

itself requires evaluation of purpose.

The constitutional requirement of direct popular choice limits Parliament’s

ability to disenfranchise electors; blanket prisoner disenfranchisement was

invalid.

The State law is inoperative to the extent of inconsistency while the

inconsistent Commonwealth law remains in force; it is not necessarily erased

from the statute book.

They establish the Federal Executive Council and require Ministers of State to

be or become members of Parliament within the prescribed period.

97. Which statement is most accurate?

A separate inquiry into express and implied constitutional limitations.

It is a foundational authority on inconsistency and the need to identify the legal

operation of the Commonwealth and State laws.

No. Appropriation authorises withdrawal of money but does not necessarily

supply the substantive constitutional authority to spend or contract.

Electoral enrolment rules can be invalid where they impose an unjustified

practical burden on the constitutionally protected system of popular choice.
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98. Which statement is most accurate?

A limited executive/nationhood capacity, supported legislatively through s

51(xxxix), to respond to a national economic emergency of a kind peculiarly

adapted to national government.

The Commonwealth cannot enact laws that impermissibly discriminate against

States or substantially impair their capacity to function as governments, with

the modern emphasis on impairment.

No. McKinlay and McGinty reject an absolute one-vote-one-value rule,

although extreme distortions may raise constitutional issues.

Commonwealth laws with respect to trade and commerce with other countries

and among the States.

99. Which statement is most accurate?

It consolidated the doctrine around protection of State constitutional

functioning rather than treating formal discrimination as a wholly separate test.

Disqualification for foreign citizenship, allegiance or adherence, subject to the

High Court’s doctrine including reasonable steps in appropriate cases.

No. Intrastate regulation requires a sufficient incidental nexus to interstate or

overseas trade, such as safety, regularity or efficiency in appropriate

circumstances.

The Commonwealth executive could not rely on a broad general capacity to

contract and spend for the school chaplaincy program without adequate

constitutional or statutory authority.

100. Which statement is most accurate?

Disqualification for holding an office of profit under the Crown, subject to the

constitutional text and authorities.

It provides a constitutionally secure mechanism for Commonwealth funding of

State activities through conditional grants.

A State cannot alter or control certain prerogatives, capacities or immunities of

the Commonwealth in a way inconsistent with the federal structure.

The trade and commerce power can reach production processes sufficiently

connected to goods destined for interstate or overseas trade.
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13.11 Mastery Quiz - 100 Answers
1. D. s 7 is the controlling constitutional provision.

2. A. s 24 is the controlling constitutional provision.

3. B. s 51 is the controlling constitutional provision.

4. D. s 51(i) is the controlling constitutional provision.

5. D. s 51(ii) is the controlling constitutional provision.

6. D. s 51(vi) is the controlling constitutional provision.

7. A. s 51(ix) is the controlling constitutional provision.

8. D. s 51(xix) is the controlling constitutional provision.

9. A. s 51(xx) is the controlling constitutional provision.

10. A. s 51(xxvi) is the controlling constitutional provision.

11. A. s 51(xxix) is the controlling constitutional provision.

12. D. s 51(xxxi) is the controlling constitutional provision.

13. A. s 51(xxxix) is the controlling constitutional provision.

14. B. s 61 is the controlling constitutional provision.

15. A. s 71 is the controlling constitutional provision.

16. C. s 72 is the controlling constitutional provision.

17. A. s 75(v) is the controlling constitutional provision.

18. C. s 80 is the controlling constitutional provision.

19. C. s 90 is the controlling constitutional provision.

20. C. s 92 is the controlling constitutional provision.

21. C. s 96 is the controlling constitutional provision.

22. B. s 109 is the controlling constitutional provision.

23. D. s 116 is the controlling constitutional provision.
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24. C. s 117 is the controlling constitutional provision.

25. A. s 122 is the controlling constitutional provision.

26. B. s 128 is the controlling constitutional provision.

27. A. s 44 is the controlling constitutional provision.

28. C. s 41 is the controlling constitutional provision.

29. A. Engineers is the leading authority for that proposition.

30. A. Australian Communist Party is the leading authority for that proposition.

31. C. Roach is the leading authority for that proposition.

32. D. Rowe is the leading authority for that proposition.

33. A. Work Choices is the leading authority for that proposition.

34. A. Commonwealth v Tasmania is the leading authority for that proposition.

35. D. Cole v Whitfield is the leading authority for that proposition.

36. D. Castlemaine Tooheys is the leading authority for that proposition.

37. B. Melbourne Corporation is the leading authority for that proposition.

38. B. Austin is the leading authority for that proposition.

39. C. Lange is the leading authority for that proposition.

40. A. McCloy is the leading authority for that proposition.

41. B. Brown is the leading authority for that proposition.

42. B. Clubb is the leading authority for that proposition.

43. B. Kable is the leading authority for that proposition.

44. C. Totani is the leading authority for that proposition.

45. A. Thomas v Mowbray is the leading authority for that proposition.

46. D. NZYQ is the leading authority for that proposition.

47. C. Plaintiff S157 is the leading authority for that proposition.

48. D. Kirk is the leading authority for that proposition.
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49. A. Pape is the leading authority for that proposition.

50. C. Williams No 1 is the leading authority for that proposition.

51. D. Kartinyeri is the leading authority for that proposition.

52. C. Wurridjal is the leading authority for that proposition.

53. A. Love is the leading authority for that proposition.

54. A. Yunupingu is the leading authority for that proposition.

55. C. Sue v Hill is the leading authority for that proposition.

56. C. Re Canavan is the leading authority for that proposition.

57. A. The correct answer is s 109 direct inconsistency; identify the controlling

doctrine before applying the facts.

58. A. The correct answer is rights inconsistency; identify the controlling doctrine

before applying the facts.

59. A. The correct answer is covering the field; identify the controlling doctrine before

applying the facts.

60. A. The correct answer is sufficient connection; identify the controlling doctrine

before applying the facts.

61. A. The correct answer is manner and form; identify the controlling doctrine before

applying the facts.

62. A. The correct answer is s 51(xxxi); identify the controlling doctrine before

applying the facts.

63. A. The correct answer is s 90; identify the controlling doctrine before applying the

facts.

64. A. The correct answer is s 92; identify the controlling doctrine before applying the

facts.

65. A. The correct answer is implied freedom of political communication; identify the

controlling doctrine before applying the facts.

66. A. The correct answer is Kable institutional integrity; identify the controlling

doctrine before applying the facts.
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67. A. The correct answer is Pape and Williams; identify the controlling doctrine

before applying the facts.

68. A. The correct answer is Lim and NZYQ; identify the controlling doctrine before

applying the facts.

69. A. The correct answer is s 51(xxix); identify the controlling doctrine before

applying the facts.

70. A. The correct answer is s 51(xx); identify the controlling doctrine before applying

the facts.

71. A. The correct answer is s 51(vi) defence; identify the controlling doctrine before

applying the facts.

72. A. The correct answer is Love; identify the controlling doctrine before applying the

facts.

73. A. The correct answer is s 44(i); identify the controlling doctrine before applying

the facts.

74. A. The correct answer is Roach; identify the controlling doctrine before applying

the facts.

75. A. The correct answer is substantive constitutional or statutory authority is also

required; identify the controlling doctrine before applying the facts.

76. A. The correct answer is Clubb; identify the controlling doctrine before applying

the facts.

77. C. Identify the constitutional actor, the challenged law or action, and the source of

legal authority before choosing doctrine.

78. B. Because the Constitution creates Commonwealth institutions while preserving

the States as constitutionally recognised governments with continuing legislative

powers.

79. B. Commonwealth powers are read from the constitutional text without a general

reserved-State-powers presumption; express and implied limitations are considered

separately.

80. A. Parliament cannot conclusively create the facts that give itself constitutional

power; constitutional validity remains a judicial question.

81. A. The principal enumerated legislative powers of the Commonwealth Parliament.

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA
486  |  CONSTITUTIONAL LAW IN AUSTRALIA
490   |   CONSTITUTIONAL LAW IN AUSTRALIA494   |   CONSTITUTIONAL LAW IN AUSTRALIA

https://classic.austlii.edu.au/au/cases/cth/HCA/2009/23.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2023/37.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2020/3.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2007/43.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2019/11.html


82. B. State constitutions and State parliamentary powers, subject to the

Commonwealth Constitution and valid federal law.

83. C. It vests the executive power of the Commonwealth and is the textual starting

point for federal executive power.

84. B. It vests federal judicial power in constitutionally protected courts and supports

separation-of-powers limits.

85. A. No. Protection is selective through express guarantees, structural implications

and Chapter III limitations.

86. C. Full State legislative power, including power to enact laws with extraterritorial

operation.

87. B. Whether there is a sufficient connection between the law and the State; the

connection is read liberally.

88. B. A legally recognised procedural requirement that certain State legislation must

satisfy before it is validly enacted.

89. A. Qualifying manner-and-form requirements for State laws respecting the

constitution, powers or procedure of a State Parliament.

90. D. A referendum requirement can operate as a valid manner-and-form constraint

on a later State Parliament.

91. D. A special-majority requirement concerning State parliamentary structure may

be legally binding as manner and form.

92. D. Because giving an external private actor a substantive veto may surrender

legislative power rather than regulate parliamentary procedure.

93. A. It illustrates Australia’s legal independence and the United Kingdom’s status as

a foreign power for constitutional purposes.

94. C. Sections 7 and 24.

95. B. No. It has a narrow historical operation and is not a general modern franchise

guarantee.

96. B. The constitutional requirement of direct popular choice limits Parliament’s

ability to disenfranchise electors; blanket prisoner disenfranchisement was invalid.
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97. D. Electoral enrolment rules can be invalid where they impose an unjustified

practical burden on the constitutionally protected system of popular choice.

98. C. No. McKinlay and McGinty reject an absolute one-vote-one-value rule,

although extreme distortions may raise constitutional issues.

99. B. Disqualification for foreign citizenship, allegiance or adherence, subject to the

High Court’s doctrine including reasonable steps in appropriate cases.

100. A. Disqualification for holding an office of profit under the Crown, subject to the

constitutional text and authorities.
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Across
Purposive power in s 51(vi).

Subject of s 122.

Direct inconsistency test: can both laws be
obeyed?

Classic referendum-entrenchment authority.

Doctrine governed by s 109.

s 109 test based on Commonwealth
intention to be exhaustive.

Power in s 51(ix).

Common shorthand for s 51(xxvi).

Prisoner-voting case protecting constitutional
choice.

Necessary element in addition to deprivation
under s 51(xxxi).

Process of identifying whether a law is with
respect to a constitutional head of power.

Structural immunity protecting State
governmental functioning.

Type of duty exclusively Commonwealth
under s 90.

Description of broad State legislative power.

Leading corporations-power case.

The central constitutional question: whether
a law or action is legally authorised.

Form of government supported by ss 7 and
24.

Down
Modern emphasis in intergovernmental
immunity.

Popular vote required for formal
constitutional alteration.

Constitutional status highlighted by Sue v
Hill.

Non-legal political practice supporting
responsible government.

Security case limiting claimed defence
power.

Test for State legislation operating beyond
the State.

Subject of s 51(xx).

Procedural entrenchment doctrine applying
to qualifying State laws.

Operation of legislation beyond territorial
boundaries.

Requirement associated with s 51(xxxi).

Effect of s 44 on eligibility for Parliament.

Subject of s 51(xix).

Court supervision of constitutional legality.

Subject of s 51(xxix).

Legal entitlement to vote.

Effect of s 109 on State law to extent of
inconsistency.

Division and coexistence of Commonwealth
and State governmental power.
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Case showing broad regulation of interstate
trade notwithstanding environmental
purpose.

Nature of the support supplied by s
51(xxxix).

Case that rejected reserved State powers
reasoning.

International instrument often relevant to s
51(xxix).

Leading modern High Court manner-and-
form authority.

Subject of s 96 financial assistance.

Very broad concept in s 51(xxxi).

Doctrine protecting Commonwealth
capacities from State impairment.

Electoral-roll case concerning practical
access to the franchise.

A constitutional system in which
Commonwealth and States coexist.

Required relationship between implementing
law and treaty obligation.

Meat-production case under trade and
commerce.

Subject of s 51(ii).

First word in the subject of s 51(i).

Aliens-power case concerning Aboriginal
Australians.

Institution protected by s 80 in its
constitutional setting.
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Across
Technique preserving valid parts of a law
where invalid parts can be removed.

Northern Territory intervention acquisition
case.

Constitutional source needed for
Commonwealth legislation.

Short form for adequacy in balance.

Subject of the principal implied constitutional
freedom.

State-court institutional integrity doctrine.

Second structured proportionality limb.

Final Australian court for constitutional
interpretation.

Case establishing strict federal separation
principles.

Source of several constitutional implications.

Branch whose Commonwealth power begins
textually in s 61.

s 109 form where one law removes an
entitlement given by another.

Case that reframed s 92.

Rule inferred from constitutional text and
structure.

Ordinary s 128 referendum voting
requirement.

Character ordinarily requiring judicial power
when attached to detention.

Power vested by Chapter III in constitutional
courts.

Type of clause constrained by s 75(v) and
Plaintiff S157.

Public-service political communication case.

Federal level of government created by the
Constitution.

First word in major First Nations
constitutional reform statement.

Case limiting indefinite immigration
detention.

Nationhood/spending case arising from the
Global Financial Crisis.

Continuing-detention case.

Down
Commission proposed for agreement-
making and truth-telling.

2025 native title/just terms case.

System linking Ministers to Parliament and
political accountability.

Authority to withdraw money, not necessarily
substantive spending power.

Indigenous property interest relevant to s
51(xxxi).

Case associated with structured
proportionality.

Claimed freedom not recognised as a free-
standing constitutional implication.

Foundational concept in constitutional and
First Nations debates.

First structured proportionality limb.

Method used in modern implied-freedom
analysis.

Case concerning discriminatory trade burden
and non-protectionist purpose.

Subject of s 116.

Quality protected by Kable doctrine.

Legal protection making constitutional
change procedurally harder.

Central economic concern of modern s 92
doctrine.

Discrimination ground relevant to s 117.

Power highly sensitive to Chapter III
limitations.

Hindmarsh Island Bridge race-power case.

Description of action beyond legal power.

Limited capacity for peculiarly national
enterprises or emergencies.

School chaplaincy executive spending case.

Case restating the implied freedom from
constitutional structure.

Tasmanian protest-law case.

Institution proposed for constitutional
entrenchment in 2023 referendum.

Safe-access-zone implied-freedom case.

Case protecting State Supreme Court
supervisory jurisdiction.
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13.13 Final Revision Mega Crossword -
Answers

Part A - Completed grid
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I
1

M R
2

P E I
3

A D
4

E F E N C E

I E D

C
5

T
6

E R R I T O R I E S

O C
7

M E P

S
8

I M U L T A N E O U S
9

O B E D I E N C E

V M U N D N

E M F T U D

C
10

M
11

N U F M E

T
12

R E T H O W A N T N I N

R N I I
13

N C O N S I S T E N C Y

P N O S I E

C
14

O V E R I N G T H E F I E
15

L D

R R P N X

J
16

A A A T T D
17

A
18

Q
19

U A R A N T I N E J
20

R C R E
21

I L

S I D U T O A X S I F
22

T O F D Y N T T Q R
23

A C E P O W E R

T N O I N E E U N A

E S R
24

O A C H E R R A
25

C Q U I S I
26

T I O N

R M I C R N L N C

M C
27

H A R A C T E R I S A T I O N O H

S F
28

L I T L F F
29

P I

M
30

E L B O U R N E C O R P O R A T I O N E E
31

X C I S E

D E N R F C D R E

E V I F A P
32

L E N A R Y

W
33

O R K C
34

H O I C E S A A T R T

A O E L I I V
35

A L I D I T Y

L N W R O T V
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1 Down - IMPAIRMENT

2 Down - REFERENDUM

3 Down - INDEPENDENCE

4 Across - DEFENCE

5 Down - CONVENTION

6 Across - TERRITORIES

7 Down - COMMUNISTPARTY

8 Across - SIMULTANEOUSOBEDIENCE

9 Down - SUFFICIENTCONNECTION

10 Down - CORPORATIONS

11 Down - MANNERANDFORM

12 Across - TRETHOWAN

13 Across - INCONSISTENCY

14 Across - COVERINGTHEFIELD

15 Down - EXTRATERRITORIAL

16 Down - JUSTTERMS

17 Down - DISQUALIFICATION

18 Down - ALIENS

19 Across - QUARANTINE

20 Down - JUDICIALREVIEW

21 Down - EXTERNALAFFAIRS

22 Down - FRANCHISE

23 Across - RACEPOWER

24 Across - ROACH

25 Across - ACQUISITION

26 Down - INOPERATIVE

27 Across - CHARACTERISATION

28 Down - FEDERALISM

29 Down - FEDERATION

30 Across - MELBOURNECORPORATION

31 Across - EXCISE

32 Across - PLENARY

33 Across - WORKCHOICES

34 Down - CONFORMITY

35 Across - VALIDITY

36 Across - REPRESENTATIVE

37 Down - NOARLUNGA

38 Across - MURPHYORES

39 Across - INCIDENTAL

40 Down - TAXATION

41 Across - ENGINEERS

42 Down - TRADE

43 Down - LOVE

44 Down - JURY

45 Across - TREATY

46 Across - MARQUET

47 Across - GRANTS

48 Across - PROPERTY

49 Across - CIGAMATIC

50 Across - ROWE
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M
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U R P H Y O R E S I
39

N C I D E N T
40

A L

M A A

E
41

N G I N E E R S X

T L T
42

A L
43

J
44

T
45

R E A T Y U M
46

A R Q U E T O U

G
47

R A N T S A I V R

G D P
48

R O P E R T Y

C
49

I G A M A T I C R
50

O W E N
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Part B - Completed grid
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M
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A

K

S
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E V E R A N C E

R

Y
3

R
4

W
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U R R I D J A L

U H
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E A D O F P O W E R A

B
7

A L A N C E S T

U P
8

O L I T I C A
9

L C O M M U N I C A T I O N
10

P O P A

I M
11

N P K
12

A
13

B L E S
14

T

N
15

E C E S S I T Y R S S
16

P
17

O H
18

I G H C O U R T

G C I O S C
19

U R V V

U L B P O A I O E E R
20

B
21

O I L E R M A K E R S C S T P R S
22

T R U C T U R E

Y E I I T A O E I L

I
23

G A A L B R I T I

N E
24

O P
25

T T E I T G L R
26

G

D
27

T N V R I I M L I N E E I

E
28

X E C U T I V E O O O A I O T K
29

U
30

S O

T G R R
31

I G H T S I N C O N S I S T E N C Y A L N
32

I N

E R E N E N Y A R T A D

N I N M C E L T R T E

T T C
33

O L E W H I T F I E L D I
34

M P L I C A T I O N

I Y H N I T N V O C

O M T D
35

O U B L E M A J O R I T Y Y I N E

P
36

U N I T I V E N E R H

N J
37

U D I C I A L P O W
38

E R L
39

B
40

R E O

P
41

R I V
42

A T I V E S I B
43

A N E R J I S O

O C
44

O M M O N W E A L T H N O D

I L L G W

C U
45

L U R U K
46

I E N
47

Z Y Q

P
48

A P E B B
49

E N B R I K A

B R M

K S
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1 Down - MAKARRATA

2 Across - SEVERANCE

3 Down - YUNUPINGU

4 Down - RESPONSIBLEGOVERNMENT

5 Across - WURRIDJAL

6 Across - HEADOFPOWER

7 Across - BALANCE

8 Across - POLITICALCOMMUNICATION

9 Down - APPROPRIATION

10 Down - NATIVETITLE

11 Down - MCCLOY

12 Across - KABLE

13 Down - ASSOCIATION

14 Down - SOVEREIGNTY

15 Across - NECESSITY

16 Down - SUITABILITY

17 Down - PROPORTIONALITY

18 Across - HIGHCOURT

19 Down - CASTLEMAINE

20 Down - RELIGION

21 Across - BOILERMAKERS

22 Across - STRUCTURE

23 Down - INTEGRITY

24 Down - ENTRENCHMENT

25 Down - PROTECTIONISM

26 Down - RESIDENCE

27 Down - DETENTION

28 Across - EXECUTIVE

29 Down - KARTINYERI

30 Down - ULTRAVIRES

31 Across - RIGHTSINCONSISTENCY

32 Down - NATIONHOOD

33 Across - COLEWHITFIELD

34 Across - IMPLICATION

35 Across - DOUBLEMAJORITY

36 Across - PUNITIVE

37 Across - JUDICIALPOWER

38 Down - WILLIAMS

39 Down - LANGE

40 Down - BROWN

41 Across - PRIVATIVE

42 Down - VOICE

43 Across - BANERJI

44 Across - COMMONWEALTH

44 Down - CLUBB

45 Across - ULURU

46 Down - KIRK

47 Across - NZYQ

48 Across - PAPE

49 Across - BENBRIKA
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13.14 Short-Answer Question Bank - 50
Questions
Answer each in a concise exam paragraph: proposition, authority, application/use.

1. What is the first task in a constitutional problem?

2. Why is Australia a federation rather than a unitary State?

3. What is the central consequence of the Engineers Case?

4. What does Australian Communist Party v Commonwealth establish about

constitutional facts?

5. What does s 51 principally contain?

6. What do ss 106 and 107 preserve?

7. What is the role of s 61?

8. Why is Chapter III structurally significant?

9. Does Australia have a general federal constitutional bill of rights?

10. What does Australia Act 1986 (Cth) s 2(1) confirm about State power?

11. What is the modern test for a State law with extraterritorial operation?

12. What is a manner-and-form requirement?

13. What does Australia Act 1986 (Cth) s 6 protect?

14. What does Trethowan illustrate?

15. What does Marquet illustrate?

16. Why can a private veto be invalid as manner and form?

17. Why is Sue v Hill constitutionally important?

18. Which provisions provide the textual foundation for direct popular choice of the

federal Parliament?

19. Is s 41 a general modern constitutional right to vote?

20. What principle did Roach establish?
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21. What did Rowe establish?

22. Does the Constitution require exact numerical equality of electoral districts?

23. What does s 44(i) concern?

24. What does s 44(iv) concern?

25. What does s 44(v) concern?

26. Why must electoral validity and the implied freedom be analysed separately?

27. What is constitutional characterisation?

28. What is multiple characterisation?

29. What is the first step in characterisation?

30. Why is a statute’s political label not decisive?

31. What does s 51(xxxix) do?

32. Does incidental power create a free-standing general legislative power?

33. When is purpose especially important to characterisation?

34. What follows characterisation in a full validity analysis?

35. What does s 51(i) authorise?

36. Distinguish characterisation from constitutional limitations.

37. Explain the difference between invalidity and s 109 inoperability.

38. Why is the exact paragraph of s 51 important?

39. How should a student use competing judicial reasons in a constitutional case?

40. Why is factual characterisation important in corporations-power questions?

41. When can intrastate conduct be reached under s 51(i)?

42. Why does a public-health objective not automatically validate a Commonwealth

law?

43. How does severance affect constitutional remedies?

44. What is the importance of “to the extent of inconsistency” in s 109?
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45. Why is constitutional law often about institutional relationships rather than

individual rights?

46. How should a student approach a law affecting a State government department?

47. How should a student approach a law affecting a State court?

48. Why must an implied-freedom answer identify a legitimate purpose precisely?

49. What does a strong constitutional counterargument look like?

50. What should the conclusion to a constitutional problem contain?
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13.15 Short-Answer Model Answers

1. What is the first task in a constitutional problem?

Identify the constitutional actor, the challenged law or action, and the source of

legal authority before choosing doctrine. In an exam, identify the precise

provision or authority, state the legal test in its current form, and apply it to the

facts rather than stopping at description.

2. Why is Australia a federation rather than a unitary State?

Because the Constitution creates Commonwealth institutions while preserving

the States as constitutionally recognised governments with continuing

legislative powers. In an exam, identify the precise provision or authority, state

the legal test in its current form, and apply it to the facts rather than stopping at

description.

3. What is the central consequence of the Engineers Case?

Commonwealth powers are read from the constitutional text without a general

reserved-State-powers presumption; express and implied limitations are

considered separately. In an exam, identify the precise provision or authority,

state the legal test in its current form, and apply it to the facts rather than

stopping at description.

4. What does Australian Communist Party v Commonwealth establish

about constitutional facts?

Parliament cannot conclusively create the facts that give itself constitutional

power; constitutional validity remains a judicial question. In an exam, identify the

precise provision or authority, state the legal test in its current form, and apply it

to the facts rather than stopping at description.
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5. What does s 51 principally contain?

The principal enumerated legislative powers of the Commonwealth Parliament.

In an exam, identify the precise provision or authority, state the legal test in its

current form, and apply it to the facts rather than stopping at description.

6. What do ss 106 and 107 preserve?

State constitutions and State parliamentary powers, subject to the

Commonwealth Constitution and valid federal law. In an exam, identify the

precise provision or authority, state the legal test in its current form, and apply it

to the facts rather than stopping at description.

7. What is the role of s 61?

It vests the executive power of the Commonwealth and is the textual starting

point for federal executive power. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.

8. Why is Chapter III structurally significant?

It vests federal judicial power in constitutionally protected courts and supports

separation-of-powers limits. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.
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9. Does Australia have a general federal constitutional bill of rights?

No. Protection is selective through express guarantees, structural implications

and Chapter III limitations. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.

10. What does Australia Act 1986 (Cth) s 2(1) confirm about State

power?

Full State legislative power, including power to enact laws with extraterritorial

operation. In an exam, identify the precise provision or authority, state the legal

test in its current form, and apply it to the facts rather than stopping at

description.

11. What is the modern test for a State law with extraterritorial

operation?

Whether there is a sufficient connection between the law and the State; the

connection is read liberally. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.

12. What is a manner-and-form requirement?

A legally recognised procedural requirement that certain State legislation must

satisfy before it is validly enacted. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.
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13. What does Australia Act 1986 (Cth) s 6 protect?

Qualifying manner-and-form requirements for State laws respecting the

constitution, powers or procedure of a State Parliament. In an exam, identify the

precise provision or authority, state the legal test in its current form, and apply it

to the facts rather than stopping at description.

14. What does Trethowan illustrate?

A referendum requirement can operate as a valid manner-and-form constraint

on a later State Parliament. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.

15. What does Marquet illustrate?

A special-majority requirement concerning State parliamentary structure may be

legally binding as manner and form. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.

16. Why can a private veto be invalid as manner and form?

Because giving an external private actor a substantive veto may surrender

legislative power rather than regulate parliamentary procedure. In an exam,

identify the precise provision or authority, state the legal test in its current form,

and apply it to the facts rather than stopping at description.
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17. Why is Sue v Hill constitutionally important?

It illustrates Australia’s legal independence and the United Kingdom’s status as

a foreign power for constitutional purposes. In an exam, identify the precise

provision or authority, state the legal test in its current form, and apply it to the

facts rather than stopping at description.

18. Which provisions provide the textual foundation for direct popular

choice of the federal Parliament?

Sections 7 and 24. In an exam, identify the precise provision or authority, state

the legal test in its current form, and apply it to the facts rather than stopping at

description.

19. Is s 41 a general modern constitutional right to vote?

No. It has a narrow historical operation and is not a general modern franchise

guarantee. In an exam, identify the precise provision or authority, state the legal

test in its current form, and apply it to the facts rather than stopping at

description.

20. What principle did Roach establish?

The constitutional requirement of direct popular choice limits Parliament’s ability

to disenfranchise electors; blanket prisoner disenfranchisement was invalid. In

an exam, identify the precise provision or authority, state the legal test in its

current form, and apply it to the facts rather than stopping at description.
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21. What did Rowe establish?

Electoral enrolment rules can be invalid where they impose an unjustified

practical burden on the constitutionally protected system of popular choice. In

an exam, identify the precise provision or authority, state the legal test in its

current form, and apply it to the facts rather than stopping at description.

22. Does the Constitution require exact numerical equality of electoral

districts?

No. McKinlay and McGinty reject an absolute one-vote-one-value rule, although

extreme distortions may raise constitutional issues. In an exam, identify the

precise provision or authority, state the legal test in its current form, and apply it

to the facts rather than stopping at description.

23. What does s 44(i) concern?

Disqualification for foreign citizenship, allegiance or adherence, subject to the

High Court’s doctrine including reasonable steps in appropriate cases. In an

exam, identify the precise provision or authority, state the legal test in its current

form, and apply it to the facts rather than stopping at description.

24. What does s 44(iv) concern?

Disqualification for holding an office of profit under the Crown, subject to the

constitutional text and authorities. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.
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25. What does s 44(v) concern?

Certain direct or indirect pecuniary interests in agreements with the Public

Service of the Commonwealth. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.

26. Why must electoral validity and the implied freedom be analysed

separately?

They arise from distinct constitutional doctrines: direct popular choice/eligibility

and the structural freedom of political communication. In an exam, identify the

precise provision or authority, state the legal test in its current form, and apply it

to the facts rather than stopping at description.

27. What is constitutional characterisation?

The process of identifying the legal and practical operation of a law and asking

whether it has a sufficient connection to a constitutional head of power. In an

exam, identify the precise provision or authority, state the legal test in its current

form, and apply it to the facts rather than stopping at description.

28. What is multiple characterisation?

A law can validly possess more than one legal character; an additional non-

federal character does not defeat a sufficient federal connection. In an exam,

identify the precise provision or authority, state the legal test in its current form,

and apply it to the facts rather than stopping at description.
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29. What is the first step in characterisation?

Read the operative provisions and identify the rights, duties, prohibitions and

consequences the law actually creates. In an exam, identify the precise

provision or authority, state the legal test in its current form, and apply it to the

facts rather than stopping at description.

30. Why is a statute’s political label not decisive?

Validity turns on legal operation and constitutional connection, not Parliament’s

preferred description of the law. In an exam, identify the precise provision or

authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.

31. What does s 51(xxxix) do?

It supplies express incidental power to support laws connected to the execution

of constitutional powers. In an exam, identify the precise provision or authority,

state the legal test in its current form, and apply it to the facts rather than

stopping at description.

32. Does incidental power create a free-standing general legislative

power?

No. It depends on a sufficient connection with another constitutional power or

function. In an exam, identify the precise provision or authority, state the legal

test in its current form, and apply it to the facts rather than stopping at

description.
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33. When is purpose especially important to characterisation?

With purposive powers such as defence, and when a constitutional limitation

itself requires evaluation of purpose. In an exam, identify the precise provision

or authority, state the legal test in its current form, and apply it to the facts rather

than stopping at description.

34. What follows characterisation in a full validity analysis?

A separate inquiry into express and implied constitutional limitations. In an

exam, identify the precise provision or authority, state the legal test in its current

form, and apply it to the facts rather than stopping at description.

35. What does s 51(i) authorise?

Commonwealth laws with respect to trade and commerce with other countries

and among the States. In an exam, identify the precise provision or authority,

state the legal test in its current form, and apply it to the facts rather than

stopping at description.

36. Distinguish characterisation from constitutional limitations.

Characterisation asks whether the law is sufficiently connected to a head of

power. Limitations are a separate second-stage inquiry asking whether an

otherwise supported law is prohibited or constrained by an express or implied

constitutional rule. A strong answer does not collapse these stages.
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37. Explain the difference between invalidity and s 109 inoperability.

A law that lacks constitutional power or breaches a constitutional prohibition is

invalid to the relevant extent. Under s 109, a valid State law becomes

inoperative to the extent of inconsistency with a valid Commonwealth law; it can

revive if the Commonwealth inconsistency later disappears.

38. Why is the exact paragraph of s 51 important?

Each paragraph defines a distinct subject of legislative power and may carry

different doctrinal tests. Saying only “s 51” can conceal the very issue the

problem asks you to resolve.

39. How should a student use competing judicial reasons in a

constitutional case?

Identify the binding ratio if clear, explain any material divergence between

judgments where it affects the doctrine, and avoid presenting a contested

proposition as unanimous. Kartinyeri, proportionality cases and some executive-

power cases require this care.

40. Why is factual characterisation important in corporations-power

questions?

Whether an entity is a trading or financial corporation may depend on the

significance of its activities. The answer must connect evidence about what the

entity actually does to the constitutional category.
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41. When can intrastate conduct be reached under s 51(i)?

Not simply because it is economically related to trade. The Commonwealth

needs a sufficient incidental connection, such as where intrastate regulation is

necessary to protect the safety, regularity or efficiency of interstate or overseas

trade.

42. Why does a public-health objective not automatically validate a

Commonwealth law?

The Commonwealth still needs a head of power. A desirable policy objective

cannot substitute for constitutional competence, although it may support a

proportionality or incidental-power argument once a power is identified.

43. How does severance affect constitutional remedies?

If the invalid operation can be separated consistently with legislative intention

and the remaining law can operate coherently, the court may preserve the valid

remainder rather than invalidate the whole statute.

44. What is the importance of “to the extent of inconsistency” in s 109?

It directs attention to the precise overlap. The State law is displaced only so far

as the inconsistency extends, and unaffected operations may continue.

45. Why is constitutional law often about institutional relationships

rather than individual rights?

The Constitution principally creates, distributes and limits public power. Many

protections, including the implied freedom and Chapter III rules, protect

institutional structures and democratic systems rather than conferring free-

standing personal rights.

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA
511  |  CONSTITUTIONAL LAW IN AUSTRALIA
515   |   CONSTITUTIONAL LAW IN AUSTRALIA519   |   CONSTITUTIONAL LAW IN AUSTRALIA



46. How should a student approach a law affecting a State government

department?

First establish Commonwealth power. Then ask whether the law validly binds

the State under Melbourne Corporation/Austin principles, focusing on whether it

substantially impairs the State’s capacity to function as a government.

47. How should a student approach a law affecting a State court?

Identify whether the function impairs the court’s institutional integrity under 

Kable and related cases. Ask whether the court is being made to act as an

instrument of executive policy, deprived of ordinary judicial characteristics, or

otherwise rendered unsuitable for federal jurisdiction.

48. Why must an implied-freedom answer identify a legitimate purpose

precisely?

The compatibility and proportionality inquiries depend on the actual statutory

purpose. A vague statement such as “public safety” may conceal whether the

law is genuinely directed to a constitutionally compatible end and whether less

burdensome means exist.

49. What does a strong constitutional counterargument look like?

It identifies the best competing head of power, characterisation, distinction from

authority, or justification for a burden, then explains why it is weaker or stronger

on the actual facts.
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50. What should the conclusion to a constitutional problem contain?

A clear view on validity or application, the decisive doctrinal reason, the extent

of invalidity or inoperability where relevant, and any important uncertainty or

severability consequence.
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13.16 The Perfect 10 - High Distinction
Integrated Constitutional Problems
These ten original problems deliberately combine multiple weeks and chapters. In

each, identify all material issues before writing. Do not assume that one head of

power, one case or one constitutional limit exhausts the problem.
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1. Problem 1 - National Biosecurity and Poultry Supply Act

QUESTION

A new avian influenza strain is detected in Queensland and New South Wales.

The Commonwealth enacts the National Biosecurity and Poultry Supply Act

2032 (Cth). It requires every commercial poultry producer to obtain a federal

licence; prohibits sale of poultry from any premises declared “biosecurity

affected”; permits Commonwealth inspectors to order destruction of infected

stock; and makes it an offence for State laboratories to possess infected birds

without a Commonwealth permit. A Queensland statute expressly authorises

the State Department of Health to possess infected animals for research. A

large Queensland poultry company sells only within Queensland but supplies

supermarkets owned by national corporate groups. A Commonwealth inspector

orders destruction of $4 million of poultry at the company’s farm and charges

the State laboratory for unlicensed possession. Advise the company and

Queensland.
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2. Problem 2 - Democracy, Protest and Digital Integrity Acts

QUESTION

The Commonwealth enacts the Electoral Digital Integrity Act 2033 (Cth). It

prohibits unregistered political groups from buying online advertisements during

the six months before a federal election, requires social-media platforms that

are trading corporations to remove anonymous political advertisements, and

makes it an offence to display a documentary critical of federal climate policy

within 200 metres of a polling place. Queensland enacts the Public Order

Organisations Act 2033 (Qld), allowing the Attorney-General to declare an

organisation “disruptive”. Once declared, the Supreme Court must make an

order preventing its members from communicating with one another for 12

months. Green Horizon, an unregistered activist group, challenges both Acts.
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3. Problem 3 - Climate Treaty Transition Act

QUESTION

Australia ratifies a detailed treaty requiring closure of high-emission coal

facilities, restoration of specified ecosystems and compensation mechanisms

for displaced workers. The Commonwealth enacts the Climate Treaty Transition

Act 2034 (Cth). It orders named coal mines to cease operation, requires trading

corporations to surrender specified carbon assets, authorises acquisition of

easements over private land for transmission lines, and grants States funds on

condition that they repeal inconsistent fossil-fuel subsidies. Western Australia

enacts a law guaranteeing existing mines a 15-year right to operate. Advise

affected companies and Western Australia.
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4. Problem 4 - National Emergency Energy Executive Scheme

QUESTION

A cyberattack disables electricity grids across three States. Without prior

legislation, the Commonwealth Executive signs contracts worth $8 billion with

private corporations to procure generators, directs the Australian Defence

Force to guard private energy facilities, and pays households a $2,000

“National Resilience Payment” from money appropriated by Parliament under a

general emergency appropriation. Six months later Parliament enacts the

National Resilience Validation Act 2035 (Cth), purporting retrospectively to

validate all contracts and payments. A taxpayer and a State challenge the

scheme.
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5. Problem 5 - Queensland Digital Identity and Borders Act

QUESTION

Queensland enacts the Digital Identity and Borders Act 2036 (Qld). It requires

every online marketplace selling goods to Queensland residents to register with

a Queensland regulator, even if the company and servers are overseas. A

special provision states that the registration scheme may be repealed only after

a statewide referendum. Another provision prohibits residents of New South

Wales from obtaining a Queensland digital-business licence unless they have

lived in Queensland for two years. The Commonwealth later enacts a national

digital-market registration scheme expressly permitting any federally registered

marketplace to trade throughout Australia. Advise an affected NSW business.
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6. Problem 6 - First Nations Heritage and Territory Lands Act

QUESTION

The Commonwealth enacts the First Nations Heritage and Territory Lands Act

2037 (Cth). It protects sacred sites throughout Australia, extinguishes certain

mining leases in the Northern Territory, grants traditional-owner corporations

exclusive management rights over affected land, and prohibits non-citizens

from entering designated cultural protection zones. A mining company

challenges the Act. A permanent resident who is an Aboriginal Australian under

the recognised tripartite test is prosecuted for entering a zone without

permission.
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7. Problem 7 - Federal Election Integrity Amendment

QUESTION

Parliament amends federal electoral law so that (1) all prisoners serving any

custodial sentence are excluded from voting; (2) enrolment closes at 6 pm on

the day the writs are issued; (3) only political parties with at least 5,000

members may have their endorsed candidates’ party name printed on ballots;

and (4) candidates must certify that they hold no foreign citizenship,

government office or contractual interest with the Commonwealth. Several

voters and candidates challenge the amendments.
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8. Problem 8 - Preventive Security Detention and Citizenship
Act

QUESTION

Following intelligence about planned attacks, the Commonwealth enacts the

Preventive Security Detention and Citizenship Act 2038 (Cth). The Minister may

order detention of a non-citizen for renewable six-month periods if satisfied the

person presents a security risk. A federal judge may approve continued

detention on confidential evidence that need not be disclosed to the detainee.

The Minister may also cancel Australian citizenship if satisfied that a dual

citizen has “repudiated allegiance”. One detainee cannot be removed to any

country and there is no realistic prospect of removal. Advise the detainee and a

dual citizen whose citizenship is cancelled.
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9. Problem 9 - Interstate Food Market Licensing Scheme

QUESTION

The Commonwealth enacts the National Food Market Act 2039 (Cth), imposing

a 2 per cent levy on wholesale sales by large trading corporations and requiring

national licences for interstate food distributors. Victoria imposes a separate

“local produce sustainability charge” calculated at 3 per cent of the wholesale

value of all food first sold in Victoria, but exempts food grown and processed

entirely within Victoria by businesses with fewer than 20 employees. A federal

licence expressly authorises a distributor to sell throughout Australia. Victoria

refuses the distributor a State permit because it imports food from South

Australia.
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10. Problem 10 - State Organised Crime Court Orders Act

QUESTION

New South Wales enacts the Organised Crime Court Orders Act 2040 (NSW).

The Police Commissioner may declare an organisation a criminal network.

Once declared, the Supreme Court must, on the Commissioner’s application,

make a two-year order preventing members from meeting, communicating

online, fundraising or attending specified public places. The judge may review

only whether the person is a member of the declared organisation; the validity

or factual basis of the Commissioner’s declaration cannot be examined. One

organisation is a political protest group that campaigns against federal

migration policy. The Commonwealth has separate legislation expressly

permitting registered advocacy organisations to conduct national fundraising

campaigns. Advise the organisation.
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13.17 The Perfect 10 - High Distinction IRAC
Model Answers
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Model Answer 1 - Problem 1 - National Biosecurity and
Poultry Supply Act

ISSUES

Validity under s 51(i), s 51(ix), s 51(xx) and incidental power; application to a State

department under Melbourne Corporation/Austin; s 92; s 51(xxxi); and s 109

inconsistency between federal permit requirements and the Queensland statutory

authorisation.

RULE / LAW

Begin with characterisation. Quarantine under s 51(ix) is the strongest head

because inspection, licensing, disease declarations and destruction of infected

stock are naturally connected to disease containment. Section 51(i) supports

regulation of interstate and overseas trade and may reach production processes

sufficiently connected with that trade (Noarlunga Meat), but does not supply a

general production power (Swift v Boyd Parkinson). Section 51(xx) supports

regulation of constitutional corporations and their activities (Work Choices), but the

local producer’s constitutional status must be established rather than assumed.

The Melbourne Corporation principle, refined by Austin, protects State

governmental functioning from substantial federal impairment. Section 92 is

concerned with discriminatory protectionism (Cole v Whitfield). Section 51(xxxi)

requires property plus acquisition and just terms; JT International stresses that

deprivation alone is insufficient. Under s 109, a valid federal law prevails over

inconsistent State law, including where a State right or permission is removed by

federal law.

APPLICATION

The biosecurity provisions have a strong quarantine character. The fact that they

also regulate producers and sale does not defeat validity because multiple

characterisation is accepted. Section 51(i) is stronger for poultry entering

interstate supply chains than for purely local production, though a safety/regularity

nexus may support incidental reach. If the company is a trading corporation, s

51(xx) independently strengthens regulation of its activities. The State laboratory

presents a distinct question: application of a generally applicable quarantine

permit is unlikely, without more, to substantially impair Queensland’s capacity to

function, although a law effectively preventing core public-health research would

strengthen the State’s immunity argument. Section 92 is weak because disease

control is non-protectionist. Destruction of diseased poultry is a deprivation, but
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unless a proprietary benefit is acquired by the Commonwealth or another, s

51(xxxi) is unlikely to require compensation. The Queensland authorisation and

Commonwealth prohibition cannot both operate as conferring the same

permission; rights inconsistency under s 109 is therefore substantial, so the State

permission is inoperative to the extent of conflict.

CONCLUSION

The Commonwealth scheme is likely valid primarily under s 51(ix), supplemented

where appropriate by ss 51(i), 51(xx) and incidental power. The company is

unlikely to succeed under s 92 or s 51(xxxi) on the stated facts. Queensland has

an arguable Melbourne Corporation point only if federal control materially disables

an essential State health function. The State authorisation is likely inoperative

under s 109 to the extent it purports to permit what valid Commonwealth law

prohibits.

WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.
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Model Answer 2 - Problem 2 - Democracy, Protest and Digital
Integrity Acts

ISSUES

Commonwealth power under ss 51(xx), 51(xxxix) and the constitutional system of

elections; ss 7 and 24; implied freedom of political communication; State Kable

institutional integrity; implied freedom as applied to State law; and possible s 109

inconsistency.

RULE / LAW

Sections 7 and 24 require direct popular choice and constrain electoral rules that

substantially distort representative choice (Roach; Rowe; Ruddick/Babet in

contemporary party-regulation contexts). Section 51(xx) supports regulation of

constitutional corporations such as major social-media platforms. The implied

freedom is a structural limit: identify a burden on political communication, a

legitimate compatible purpose, then proportionality (Lange; McCloy), with protest

and electoral cases including Brown, Clubb and Farm Transparency supplying

analogies. Kable prevents State Parliaments from conferring functions that

substantially impair a State Supreme Court’s institutional integrity. Totani and 

Wainohu are particularly relevant where the executive determination effectively

dictates the judicial outcome.

APPLICATION

Removing anonymous political advertising plainly burdens political

communication. Regulation of corporate platforms can be supported by s 51(xx),

but validity under a head of power does not answer the implied-freedom question.

Preventing electoral deception or promoting transparency is likely legitimate; a

blanket six-month prohibition on advertising by all unregistered groups may be

more burdensome than necessary, especially if disclosure requirements would

achieve the same purpose. The polling-place documentary ban has a closer

analogy to location-specific campaigning controls, but 200 metres and a broad

content-based documentary ban require close proportionality analysis. The

Queensland Act burdens political association and communication, but association

is not a free-standing implication. The Supreme Court’s mandatory order after an

executive declaration creates a serious Totani-style Kable issue because judicial

discretion and ordinary adjudicative function are substantially displaced. If federal

law affirmatively permits some communication that State law forbids, s 109 may

also arise; otherwise the two regimes may coexist.
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CONCLUSION

The corporate-platform component has a strong head of power but remains

subject to the implied freedom. The blanket unregistered-group advertising ban is

constitutionally vulnerable if less restrictive transparency measures are obvious.

The polling-place ban depends on proportionality. The Queensland mandatory-

control-order regime is vulnerable under Kable/Totani and also under the implied

freedom.

WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.
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Model Answer 3 - Problem 3 - Climate Treaty Transition Act

ISSUES

External affairs treaty implementation; corporations power; s 51(xxxi); s 96

conditional grants; s 109 inconsistency; intergovernmental immunity if State

institutions are targeted; and characterisation/multiple character.

RULE / LAW

Under s 51(xxix), a sufficiently specific treaty can support implementing legislation

where there is adequate conformity between the obligation and the domestic law

(Tasmanian Dam Case; Industrial Relations Act Case). Section 51(xx) supports

regulation of constitutional corporations. Section 51(xxxi) requires just terms

where property is acquired for a Commonwealth purpose, but only where an

acquisition occurs. Section 96 permits financial assistance to States on conditions.

Section 109 makes an inconsistent State guarantee inoperative where a valid

Commonwealth prohibition or exhaustive scheme cannot coexist with it.

APPLICATION

The treaty is detailed and the closure/restoration provisions closely implement

specified obligations, making s 51(xxix) strong. Regulation of trading corporations

provides an additional character for corporate surrender obligations. The

easements are classic proprietary interests and plainly look like acquisitions;

unless just terms are provided, that component is vulnerable under s 51(xxxi).

Surrender of carbon assets requires closer analysis: if proprietary rights are

extinguished and a corresponding benefit accrues to the Commonwealth or

another, acquisition is more likely; pure regulatory sterilisation may fall outside

after JT International. Conditional grants to States are ordinarily supported by s 96

even where the Commonwealth lacks direct legislative power over the funded

subject. The WA statutory 15-year operating right conflicts with a valid

Commonwealth closure requirement; rights and direct inconsistency under s 109

are strong.

CONCLUSION

Most of the federal transition scheme is likely valid under external affairs and

corporations powers, and the funding conditions under s 96. The easement

acquisitions require just terms. WA’s operating guarantee is likely inoperative

under s 109 to the extent of inconsistency with valid federal closure obligations.
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WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.

CONSTITUTIONAL LAW IN AUSTRALIA

CONSTITUTIONAL LAW IN AUSTRALIA
531  |  CONSTITUTIONAL LAW IN AUSTRALIA
535   |   CONSTITUTIONAL LAW IN AUSTRALIA539   |   CONSTITUTIONAL LAW IN AUSTRALIA



Model Answer 4 - Problem 4 - National Emergency Energy
Executive Scheme

ISSUES

Section 61 executive power; appropriation versus substantive spending authority;

nationhood and s 51(xxxix); defence power; retrospective legislation; federalism

and possible State impairment.

RULE / LAW

Section 61 is the starting point for Commonwealth executive power but does not

create an unlimited capacity to contract or spend. Pape recognises a limited

nationhood capacity in a national emergency, supported legislatively through s

51(xxxix). Williams No 1 and No 2 reject a general executive spending power

untethered from constitutional or statutory authority. Appropriation authorises

withdrawal but not necessarily the substantive act of spending. Defence power

under s 51(vi) is purposive and can expand in emergencies genuinely connected

with defence/security. Retrospective legislation can validate past executive action

if Parliament itself has constitutional power to enact the validating law.

APPLICATION

A multi-State grid collapse caused by a hostile cyberattack has a strong national

character and security dimension. Emergency procurement of generators is more

defensible under nationhood than an ordinary ongoing social program because

States may be unable to respond effectively to a national grid emergency. ADF

protection of infrastructure is strongly connected to defence/security. The universal

household payment is harder: Pape supports exceptional fiscal response to a

national economic emergency, but the necessity and national character of the

payment must be demonstrated rather than assumed. The general appropriation

alone is insufficient under Williams. Retrospective validation succeeds only to the

extent the validating Act is itself supported by nationhood/defence/incidental

power. A State challenge under Melbourne Corporation would require substantial

impairment of State governmental functioning; coordinated emergency action is

not inherently such an impairment.

CONCLUSION

Core emergency procurement and security measures have substantial

nationhood/defence support, especially once Parliament enacts valid supporting

legislation. The household payment is more contestable and depends on the
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emergency connection. Appropriation alone never answers the substantive power

question.

WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.
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Model Answer 5 - Problem 5 - Queensland Digital Identity and
Borders Act

ISSUES

State extraterritorial power and sufficient connection; manner and form; s 117; s

92; s 109 inconsistency; possible corporations or trade power supporting federal

law.

RULE / LAW

State power is plenary but subject to constitutional limits. Australia Act s 2(1)

confirms extraterritorial legislative power; Union Steamship and offshore/

extraterritorial cases require a sufficient connection, read broadly. A referendum

entrenchment may be valid manner and form only where it falls within Australia Act

s 6 and concerns the constitution, powers or procedure of Parliament. Section 117

restrains specified discrimination based on State residence. Section 92 prohibits

discriminatory protectionist burdens on interstate trade. Section 109 applies if valid

Commonwealth law confers a federal trading entitlement inconsistent with the

State restriction.

APPLICATION

Selling to Queensland residents provides a substantial nexus for registration

requirements even where the marketplace is physically offshore. The referendum

entrenchment is doubtful if it merely protects an ordinary digital-commerce

regulatory scheme rather than the constitution, powers or procedure of the

Queensland Parliament. The two-year residence condition directly disadvantages

NSW residents and squarely raises s 117. It also burdens interstate participation in

commerce and may be protectionist under s 92. Once a valid Commonwealth

scheme expressly permits federally registered marketplaces to trade nationally,

the Queensland prohibition removes a right conferred by Commonwealth law,

making rights inconsistency under s 109 strong.

CONCLUSION

The general extraterritorial registration requirement is likely within Queensland’s

legislative competence. The referendum entrenchment is vulnerable as a

purported manner-and-form device for ordinary policy. The residence restriction is

constitutionally vulnerable under ss 117 and 92 and likely inoperative under s 109

once the federal permission applies.
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WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.
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Model Answer 6 - Problem 6 - First Nations Heritage and
Territory Lands Act

ISSUES

Race power s 51(xxvi); external affairs if heritage treaties are implemented;

territories s 122; acquisition on just terms s 51(xxxi); aliens s 51(xix) and Love;

characterisation and severance.

RULE / LAW

Section 51(xxvi) supports special laws for people of a race, but Kartinyeri

demonstrates unresolved complexity about adverse/beneficial use. Section

51(xxix) may support treaty-based heritage protection where conformity and

specificity are met. Section 122 supports Territory legislation but Wurridjal and 

Yunupingu confirm that s 51(xxxi) can constrain Territory acquisitions.

Extinguishing mining interests may constitute acquisition if a corresponding

proprietary benefit or advantage accrues. Under Love, an Aboriginal Australian

satisfying the relevant status test cannot be treated as an alien for s 51(xix), even

if not a citizen.

APPLICATION

Sacred-site protection linked to traditional-owner management has a substantial

race-power character and may also be supported by external affairs if tied to an

appropriate treaty. The Northern Territory mining-lease extinguishment is within

Territory power but cannot avoid s 51(xxxi) simply because s 122 is invoked.

Exclusive management rights conferred on traditional-owner corporations may

supply the corresponding benefit needed for an acquisition analysis, strengthening

the mining company’s just-terms claim. The prosecution of the Aboriginal

permanent resident cannot rest on s 51(xix) if the person falls within Love’s

protected category. Other heads of power or valid regulatory provisions would

need to support that operation.

CONCLUSION

The heritage scheme has strong race/external-affairs support, but lease

extinguishment must satisfy the just-terms requirement where an acquisition

occurs. The aliens-power operation against the Aboriginal permanent resident is

constitutionally vulnerable under Love and should be severed if the remainder can

operate independently.
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WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.
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Model Answer 7 - Problem 7 - Federal Election Integrity
Amendment

ISSUES

Sections 7 and 24; Roach and Rowe; party/ballot regulation including Mulholland, 

Ruddick/Babet; s 44(i), (iv) and (v); and potentially implied freedom.

RULE / LAW

Sections 7 and 24 require direct popular choice. Roach holds that blanket prisoner

disenfranchisement is incompatible with the constitutional system, although

proportionate exclusions may be permitted. Rowe subjects severe enrolment

restrictions to constitutional scrutiny. Party-name and registration rules are not

automatically invalid; the question is whether they distort or burden constitutionally

required choice beyond permissible electoral regulation. Section 44 creates

constitutional disqualifications that Parliament administers but cannot rewrite.

Foreign citizenship, office of profit and pecuniary interests require separate

paragraph-by-paragraph analysis.

APPLICATION

The all-prisoner ban is materially the same kind of blanket rule invalidated in 

Roach and is highly vulnerable. Same-day enrolment closure is a severe practical

burden and invites a Rowe comparison; the government would need a strong

administrative justification. A 5,000-member threshold for ballot labels may be

defensible as ballot administration if voters remain able to vote for candidates and

the rule is not designed to entrench established parties, but Babet/Ruddick-style

contemporary authority must be applied closely. The certification requirement itself

may be administrative, but Parliament cannot expand s 44’s substantive

disqualifications beyond the constitutional text. Each candidate’s status must be

tested under the exact paragraph and authority.

CONCLUSION

The prisoner ban is likely invalid and the enrolment rule constitutionally vulnerable.

The party-label threshold is more contestable and depends on burden and

justification. Candidate disqualification turns on s 44 itself, not merely statutory

certification language.
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WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.
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Model Answer 8 - Problem 8 - Preventive Security Detention
and Citizenship Act

ISSUES

Defence and aliens powers; Chapter III punitive detention; Lim/NZYQ; judicial

power and procedural integrity; s 75(v) review; citizenship-deprivation authorities

including Alexander/Jones; separation of judicial and executive functions.

RULE / LAW

The defence power may support security legislation where there is a genuine

defence connection, but punitive detention is ordinarily judicial under Chapter III.

Lim recognises limited non-punitive executive detention for purposes such as

processing/removal. NZYQ requires release where immigration detention no

longer serves a real removal purpose because removal is not reasonably

foreseeable. Thomas v Mowbray shows courts can impose preventive orders in

appropriate judicial proceedings, but the function must remain judicial. Section

75(v) entrenches review of Commonwealth officers. Recent citizenship cases

scrutinise executive deprivation of citizenship where the legal consequence

resembles punishment or adjudication of guilt.

APPLICATION

Initial detention of a non-citizen for genuine security or immigration purposes may

be supported by defence/aliens power, but renewable executive detention must

remain non-punitive and connected to a legitimate non-judicial purpose. For the

person who cannot be removed and has no realistic prospect of removal, NZYQ

makes indefinite immigration detention constitutionally untenable absent another

valid non-punitive purpose. Judicial approval based on undisclosed confidential

material is not automatically invalid, but if the judge is reduced to implementing an

executive security determination rather than exercising judicial power, Chapter III

concerns intensify. Citizenship cancellation by ministerial satisfaction may be

vulnerable if it effectively imposes punishment or determines repudiation of

allegiance in a way constitutionally requiring judicial process. Section 75(v)

prevents complete insulation from review.

CONCLUSION

The detainee has a strong Chapter III/NZYQ challenge once removal is not

reasonably foreseeable. Security legislation can be valid, but cannot convert

indefinite punishment into executive administration. The citizenship-cancellation
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regime also requires close Chapter III scrutiny and remains subject to entrenched

judicial review.

WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.
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Model Answer 9 - Problem 9 - Interstate Food Market
Licensing Scheme

ISSUES

Commonwealth trade and commerce s 51(i), corporations s 51(xx), taxation s

51(ii) and ss 53/55; State excise s 90; s 92 discriminatory protectionism; s 109

rights inconsistency.

RULE / LAW

The Commonwealth levy may be taxation under s 51(ii) and must comply with

constitutional tax-form requirements. Regulation of interstate distributors is

supported by s 51(i), and regulation of large trading corporations by s 51(xx).

Section 90 prevents State excise duties; modern authority treats taxes on goods

at stages of production/distribution broadly. Section 92 invalidates discriminatory

burdens of a protectionist kind. A federal licence can create a positive entitlement

that a State permit regime cannot remove without raising s 109 rights

inconsistency.

APPLICATION

The Commonwealth licence scheme strongly relates to interstate trade, and the

corporate levy can be supported by taxation/corporations power if constitutionally

enacted. Victoria’s charge is calculated by wholesale value and attached to the

first sale of goods, strongly suggesting an excise unless it can be characterised as

a genuine regulatory fee. The local small-business exemption favours locally

grown and processed food and burdens interstate competitors, creating a serious 

s 92 protectionism problem. Refusing a State permit to a federally licensed

interstate distributor also removes a federally conferred trading entitlement,

supporting s 109 rights inconsistency.

CONCLUSION

The Commonwealth regime is likely valid subject to tax-form requirements.

Victoria’s charge is vulnerable under s 90 and its discriminatory exemption/permit

rule under s 92. The refusal to recognise the federal licence is also likely

inoperative under s 109.
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WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.
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Model Answer 10 - Problem 10 - State Organised Crime Court
Orders Act

ISSUES

Kable institutional integrity; implied freedom of political communication; possible

freedom-of-association arguments; s 109 inconsistency with federal fundraising

permission; State legislative power and severance.

RULE / LAW

A State Parliament has broad legislative power, but Kable prevents it from

conferring functions that substantially impair the institutional integrity of a State

Supreme Court. Totani is closely analogous where executive declaration

effectively predetermined a court order. Wainohu and later cases focus on whether

ordinary judicial process, reasons and decisional independence are preserved.

The implied freedom applies to State laws and protects the constitutional system

of political communication; association is not a free-standing right but may be

integral to communication. Section 109 applies where valid Commonwealth law

confers a right or permission that State law removes.

APPLICATION

The mandatory order after an unreviewable Police Commissioner declaration

makes the Supreme Court function substantially dependent on an executive

determination. The court can decide membership but not the predicate justifying

severe restraints, creating a strong Totani/Kable analogy. The restrictions on

communication, fundraising and public attendance burden political communication

directly because the group campaigns about federal migration policy. Public safety

and crime prevention are legitimate ends, but a two-year blanket communications

ban with limited judicial scrutiny may fail necessity or adequacy-in-balance

analysis. The federal permission to registered advocacy groups creates a positive

fundraising entitlement; if the NSW order prohibits that federally authorised

fundraising, s 109 rights inconsistency is strong.

CONCLUSION

The regime is constitutionally vulnerable under Kable and the implied freedom,

particularly as applied to a political advocacy organisation. Federal fundraising

permission also supports s 109 inoperability of the conflicting State restriction.

Severance should be considered if narrower provisions can operate

independently.
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WHY THIS ANSWER IS HIGH DISTINCTION

It identifies the actor and exact constitutional route, separates power from

limitation, uses authority for propositions rather than name-dropping, applies

each legal element to the facts, addresses the strongest counterargument and

states the constitutional consequence precisely.
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13.18 Final 10-Page Exam Note Blueprint
If the assessment permits a limited set of notes, organise them by decision tree

rather than by week. A compact ten-page structure can be more useful than

chronological lecture summaries.

Notes

page
Core content

Page 1 Constitutional method: actor, provision, characterisation, limitations, s 109,
consequence; Engineers; Australian Communist Party.

Page 2 Trade/commerce, taxation, corporations, s 90 and s 96.

Page 3 External affairs, defence, quarantine, race, aliens and Territories.

Page 4 State legislative power, extraterritoriality, manner and form, Australia Acts.

Page 5 Federalism: Melbourne Corporation/Austin, Cigamatic, s 109 three tests.

Page 6 Express constraints: s 51(xxxi), s 80, s 92, s 116, s 117.

Page 7 Representative democracy: ss 7/24, franchise, s 44 eligibility.

Page 8 Implied freedom: Lange/McCloy framework, protest/election cases.

Page 9 Executive power and spending: ss 61-64, s 96, Pape, Williams, nationhood.

Page 10 Chapter III: ss 71-80, s 75(v), Boilermakers, Kable, Lim/NZYQ, Kirk; final
conclusion checklist.

FINAL EXAM RULE

The strongest answer is not the answer with the most case names. It is the

answer that chooses the correct constitutional pathway, states the exact legal

rule, uses the right authority for that rule, applies the facts to every material

element, deals with the strongest contrary argument, and reaches a precise

constitutional conclusion.

End of Chapter 13 - Assessment, Revision & Exam Mastery. Constitutional sources and cases should

always be checked against current authoritative versions before publication or assessment use.
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s96.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html


APPENDIX A
Constitution & Legislation Guide - Exact Online Sections

Electronic edition: every blue provision link below opens the exact section page where

possible. The Federal Register of Legislation remains the authorised Commonwealth

legislation source; PEO and the Parliament PDF provide additional official constitutional

reference points.

Provision Why it matters / where used Verified source links

Chapter I / ss 1-3 Creates the Commonwealth Parliament and legislative

structure; starting point for federal legislative authority.

Book use: Chs 1, 3, 4, 13

Exact provision  |  FSL

 |  PEO

s 7 Senators must be directly chosen by the people of

each State; central to representative government and

electoral validity.

Book use: Chs 1, 3, 9, 13

Exact provision  |  FSL

 |  PEO

s 24 House members must be directly chosen by the

people of the Commonwealth; supports

representative-government limits.

Book use: Chs 1, 3, 9, 13

Exact provision  |  FSL

 |  PEO

s 41 Historical voting-right provision; not a general modern

federal franchise guarantee.

Book use: Ch 3

Exact provision  |  FSL

 |  PEO

s 44(i) Disqualification for allegiance, obedience or

adherence to a foreign power and specified foreign

citizenship/right status.

Book use: Ch 3

Exact provision  |  FSL

 |  PEO

s 44(ii) Disqualification for conviction/sentence for specified

offences.

Book use: Ch 3

Exact provision  |  FSL

 |  PEO

s 44(iii) Disqualification for undischarged bankruptcy or

insolvency.

Book use: Ch 3

Exact provision  |  FSL

 |  PEO

s 44(iv) Disqualification for holding an office of profit under the

Crown, subject to constitutional exceptions.

Book use: Ch 3

Exact provision  |  FSL

 |  PEO
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s1.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s1.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s24.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s24.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s41.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s41.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online


Provision Why it matters / where used Verified source links

s 44(v) Disqualification for direct or indirect pecuniary interest

in an agreement with the Commonwealth Public

Service.

Book use: Ch 3

Exact provision  |  FSL

 |  PEO

s 51 (general) Principal list of enumerated Commonwealth legislative

powers. Characterisation asks whether a law has a

sufficient connection to at least one head.

Book use: Chs 1, 4-6, 13

Exact provision  |  FSL

 |  PEO

s 51(i) Trade and commerce with other countries and among

the States.

Book use: Chs 4-5, 13

Exact provision  |  FSL

 |  PEO

s 51(ii) Taxation power, subject to the constitutional prohibition

on discrimination between States or parts of States.

Book use: Ch 5, Ch 13

Exact provision  |  FSL

 |  PEO

s 51(vi) Defence power; purposive and capable of expanding/

contracting with defence circumstances.

Book use: Ch 6, Ch 13

Exact provision  |  FSL

 |  PEO

s 51(ix) Quarantine power; important in disease-control and

biosecurity-style problems.

Book use: Ch 6, Ch 13

Exact provision  |  FSL

 |  PEO

s 51(x) Fisheries in Australian waters beyond territorial limits.

Book use: Ch 6, Ch 13

Exact provision  |  FSL

 |  PEO

s 51(xix) Naturalisation and aliens power; central to

constitutional membership and aliens cases.

Book use: Ch 6, Ch 12

Exact provision  |  FSL

 |  PEO

s 51(xx) Foreign corporations and trading or financial

corporations formed within the Commonwealth.

Book use: Chs 4-5, Ch 13

Exact provision  |  FSL

 |  PEO

s 51(xxvi) Race power; amended in 1967 by removal of the

former exclusion relating to Aboriginal people.

Book use: Chs 6, 12

Exact provision  |  FSL

 |  PEO

s 51(xxix) External affairs power: geographic externality, treaty

implementation and other external-affairs limbs.

Book use: Ch 6, Ch 13

Exact provision  |  FSL

 |  PEO
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s44.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online


Provision Why it matters / where used Verified source links

s 51(xxxi) Acquisition of property on just terms; both a head of

power and an important constitutional guarantee/

qualification.

Book use: Chs 6, 8, 12, 13

Exact provision  |  FSL

 |  PEO

s 51(xxxv) Conciliation and arbitration for prevention/settlement

of interstate industrial disputes; historically important

to federal industrial power.

Book use: Chs 4-5

Exact provision  |  FSL

 |  PEO

s 51(xxxvii) References power: State Parliaments may refer

matters to the Commonwealth Parliament.

Book use: Ch 2

Exact provision  |  FSL

 |  PEO

s 51(xxxviii) Request-and-consent power concerning powers

formerly exercisable by the UK Parliament; important

to the Australia Acts settlement.

Book use: Ch 2

Exact provision  |  FSL

 |  PEO

s 51(xxxix) Incidental power supporting execution of powers

vested by the Constitution; often works with other

grants and executive/nationhood analysis.

Book use: Chs 4, 10, 13

Exact provision  |  FSL

 |  PEO

s 52 Exclusive Commonwealth legislative powers over

specified subjects.

Book use: Chs 1, 2, 13

Exact provision  |  FSL

 |  PEO

s 53 Powers of the Houses concerning proposed laws;

relevant to financial legislation and parliamentary

structure.

Book use: Ch 5

Exact provision  |  FSL

 |  PEO

s 54 Appropriation bills for ordinary annual services must

deal only with those appropriations.

Book use: Ch 10

Exact provision  |  FSL

 |  PEO

s 55 Taxation laws must deal only with taxation and, with

limited exceptions, one subject of taxation.

Book use: Ch 5

Exact provision  |  FSL

 |  PEO

s 57 Deadlock, double dissolution and joint-sitting

mechanism.

Book use: Chs 1, 10

Exact provision  |  FSL

 |  PEO
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s52.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s52.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s53.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s53.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s54.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s54.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s55.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s55.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s57.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s57.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online


Provision Why it matters / where used Verified source links

s 61 Executive power of the Commonwealth vested in the

King and exercisable by the Governor-General; central

to Commonwealth executive authority.

Book use: Ch 10, Ch 13

Exact provision  |  FSL

 |  PEO

s 62 Federal Executive Council to advise the Governor-

General.

Book use: Ch 10

Exact provision  |  FSL

 |  PEO

s 64 Appointment of Ministers and constitutional link

between Ministers and Parliament; important to

responsible government.

Book use: Ch 10

Exact provision  |  FSL

 |  PEO

s 71 Vests judicial power of the Commonwealth in the High

Court and other Chapter III courts.

Book use: Ch 11, Ch 13

Exact provision  |  FSL

 |  PEO

s 72 Appointment, tenure and remuneration of federal

judges; structural protection of judicial independence.

Book use: Ch 11

Exact provision  |  FSL

 |  PEO

ss 75-76 Original jurisdiction of the High Court and matters in

which Parliament may confer original jurisdiction.

Book use: Ch 11

Exact provision  |  FSL

 |  PEO

s 75(v) Entrenched High Court original jurisdiction for

mandamus, prohibition or injunction against

Commonwealth officers.

Book use: Ch 11, Ch 13

Exact provision  |  FSL

 |  PEO

s 77(iii) Permits Parliament to invest State courts with federal

jurisdiction.

Book use: Ch 11

Exact provision  |  FSL

 |  PEO

s 80 Trial by jury for trials on indictment of offences against

Commonwealth law.

Book use: Ch 8, Ch 13

Exact provision  |  FSL

 |  PEO

s 81 Consolidated Revenue Fund; works with appropriation

and expenditure provisions.

Book use: Ch 10

Exact provision  |  FSL

 |  PEO

s 83 Money may not be drawn from Treasury except under

an appropriation made by law.

Book use: Ch 10

Exact provision  |  FSL

 |  PEO
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s62.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s62.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s64.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s64.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s72.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s72.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s77.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s77.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s80.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s80.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s83.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s83.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online


Provision Why it matters / where used Verified source links

s 90 Exclusive Commonwealth power over customs and

excise; major constraint on State taxation of goods.

Book use: Chs 5, 8, 13

Exact provision  |  FSL

 |  PEO

s 92 Interstate trade, commerce and intercourse shall be

absolutely free; modern trade test focuses on

discriminatory burdens of a protectionist kind.

Book use: Chs 5, 8, 13

Exact provision  |  FSL

 |  PEO

s 96 Commonwealth financial assistance to States on

terms and conditions Parliament thinks fit.

Book use: Chs 5, 7, 10

Exact provision  |  FSL

 |  PEO

s 98 Extends trade and commerce power to navigation,

shipping and State railways connected with interstate/

overseas trade.

Book use: Ch 5

Exact provision  |  FSL

 |  PEO

s 99 Commonwealth trade, commerce or revenue laws

must not give preference to one State or part over

another.

Book use: Chs 5, 8

Exact provision  |  FSL

 |  PEO

s 101 Inter-State Commission provision within Chapter IV.

Book use: Ch 5

Exact provision  |  FSL

 |  PEO

s 106 Continues State constitutions subject to the

Commonwealth Constitution.

Book use: Chs 1-2, 7

Exact provision  |  FSL

 |  PEO

s 107 Continues State parliamentary powers unless

exclusively vested in the Commonwealth or withdrawn

from the States.

Book use: Chs 1-2, 7

Exact provision  |  FSL

 |  PEO

s 109 Where a valid State law is inconsistent with a valid

Commonwealth law, the Commonwealth law prevails

and the State law is inoperative to the extent of

inconsistency.

Book use: Ch 7, Ch 13

Exact provision  |  FSL

 |  PEO

s 114 Mutual Commonwealth/State property-tax immunity

and restrictions concerning military forces.

Book use: Ch 7

Exact provision  |  FSL

 |  PEO
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s90.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s90.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s92.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s92.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s96.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s96.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s98.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s98.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s99.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s99.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s101.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s101.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s106.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s106.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s107.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s107.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s109.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s109.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s114.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s114.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online


Provision Why it matters / where used Verified source links

s 115 States shall not coin money or make anything but gold

and silver coin legal tender.

Book use: Ch 5

Exact provision  |  FSL

 |  PEO

s 116 Four express religious limitations on Commonwealth

legislative power.

Book use: Ch 8

Exact provision  |  FSL

 |  PEO

s 117 Protection against disability or discrimination based on

residence in another State.

Book use: Ch 8

Exact provision  |  FSL

 |  PEO

s 122 Territories power; broad legislative source subject to

other constitutional limits.

Book use: Chs 6, 8, 11, 12

Exact provision  |  FSL

 |  PEO

former s 127 Former exclusion of Aboriginal natives from

constitutional population reckoning; repealed following

the 1967 referendum.

Book use: Chs 1, 12

Constitution versions  |  

PEO

s 128 Exclusive formal procedure for constitutional

alteration, including parliamentary passage and

referendum double-majority requirements.

Book use: Ch 12, Ch 13

Exact provision  |  FSL

 |  PEO

Australia Act 1986

(Cth) s 1

Terminates future UK legislative power to legislate as

part of Australian law.

Book use: Ch 2

Exact section  |  

Federal Register

Australia Act 1986

(Cth) s 2(1)-(2)

Confirms full State legislative power, including

extraterritorial operation, subject to the

Commonwealth Constitution.

Book use: Ch 2

Exact section  |  

Federal Register

Australia Act 1986

(Cth) s 3(1)-(2)

Terminates Colonial Laws Validity Act restrictions and

repugnancy limitations for later State laws.

Book use: Ch 2

Exact section  |  

Federal Register

Australia Act 1986

(Cth) s 5

Preserves the supremacy of the Commonwealth

Constitution, Constitution Act and protected

constitutional settlement.

Book use: Ch 2

Exact section  |  

Federal Register
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s115.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s115.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s116.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s116.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s117.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s117.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s122.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s122.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://www.legislation.gov.au/Series/C2004Q00685
https://www.legislation.gov.au/Series/C2004Q00685
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s128.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s128.html
https://www.legislation.gov.au/C2004Q00685/latest
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s1.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s1.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s1.html
https://www.legislation.gov.au/Latest/C2004A03181
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s2.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s2.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s2.html
https://www.legislation.gov.au/Latest/C2004A03181
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s3.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s3.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s3.html
https://www.legislation.gov.au/Latest/C2004A03181
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s5.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s5.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s5.html
https://www.legislation.gov.au/Latest/C2004A03181


Provision Why it matters / where used Verified source links

Australia Act 1986

(Cth) s 6

Makes valid manner-and-form requirements binding

for specified State laws respecting constitution,

powers or procedure of State Parliament.

Book use: Ch 2

Exact section  |  

Federal Register

Australia Act 1986

(Cth) s 11

Terminates appeals from Australian courts to the Privy

Council, subject to the section.

Book use: Ch 2

Exact section  |  

Federal Register
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https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s6.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s6.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s6.html
https://www.legislation.gov.au/Latest/C2004A03181
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s11.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s11.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s11.html
https://www.legislation.gov.au/Latest/C2004A03181


APPENDIX B
Cases & Lead Authorities - Direct Online Judgments

Direct-link rule: case names below open a specific judgment page, not a search-results

page. High Court authorities are linked to direct AustLII judgment pages except the Bank

Nationalisation Case, which is linked to the Australian Taxation Office legal database

because that government source provides the full historical judgment text. Ruddock v

Vadarlis links directly to the Federal Court judgment on AustLII.

Case / Authority Proposition and book use

Adelaide Company of Jehovah's Witnesses

Inc v Commonwealth (1943) 67 CLR 116

s 116 and defence power; religious freedom is subject to

constitutional interpretation of the four limbs.

Book use: Chs 6, 8

Air Caledonie International v Commonwealth

(1988) 165 CLR 462

Tax definition and constitutional treatment of compulsory

exactions; relevant to taxation and s 55.

Book use: Ch 5

Airlines of New South Wales Pty Ltd v New

South Wales (No 2) (1965) 113 CLR 54

Trade and commerce may support regulation of intrastate

activity where the requisite connection to interstate/

overseas trade and safety exists.

Book use: Chs 5, 13

Alexander v Minister for Home Affairs (2022)

276 CLR 336

Citizenship deprivation and judicial-power/punishment

principles.

Book use: Ch 11, Ch 13

Amalgamated Society of Engineers v

Adelaide Steamship Co Ltd (1920) 28 CLR

129

Rejected reserved State powers reasoning and

established the modern text-focused approach to

Commonwealth powers.

Book use: Chs 1, 4, 7, 13

Attorney-General (Cth); Ex rel McKinlay v

Commonwealth (1975) 135 CLR 1

Representative democracy authority; rejected a strict

constitutional rule of exact one-vote-one-value equality.

Book use: Ch 3

Attorney-General (NSW) v Trethowan (1931)

44 CLR 395

Classic manner-and-form authority enforcing a

referendum requirement.

Book use: Ch 2

Attorney-General (WA) v Marquet (2003)

217 CLR 545

Modern manner-and-form authority concerning an

absolute-majority requirement.

Book use: Ch 2
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https://www.austlii.edu.au/au/cases/cth/high_ct/67clr116.html
https://www.austlii.edu.au/au/cases/cth/high_ct/67clr116.html
https://www.austlii.edu.au/au/cases/cth/high_ct/165clr462.html
https://www.austlii.edu.au/au/cases/cth/high_ct/165clr462.html
https://www.austlii.edu.au/au/cases/cth/high_ct/113clr54.html
https://www.austlii.edu.au/au/cases/cth/high_ct/113clr54.html
https://www.austlii.edu.au/au/cases/cth/high_ct/276clr336.html
https://www.austlii.edu.au/au/cases/cth/high_ct/276clr336.html
https://www.austlii.edu.au/au/cases/cth/high_ct/28clr129.html
https://www.austlii.edu.au/au/cases/cth/high_ct/28clr129.html
https://www.austlii.edu.au/au/cases/cth/high_ct/28clr129.html
https://www.austlii.edu.au/au/cases/cth/high_ct/135clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/135clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/44clr395.html
https://www.austlii.edu.au/au/cases/cth/high_ct/44clr395.html
https://www.austlii.edu.au/au/cases/cth/high_ct/217clr545.html
https://www.austlii.edu.au/au/cases/cth/high_ct/217clr545.html


Case / Authority Proposition and book use

Austin v Commonwealth (2003) 215 CLR

185

Modern Melbourne Corporation principle focusing on

impairment of State constitutional functions.

Book use: Ch 7, Ch 13

Australian Capital Television Pty Ltd v

Commonwealth (1992) 177 CLR 106

Foundational implied-freedom case concerning political

advertising.

Book use: Ch 9

Australian Communist Party v

Commonwealth (1951) 83 CLR 1

Parliament cannot conclusively create constitutional facts

needed to sustain its own power; validity is judicially

determined.

Book use: Chs 1, 6, 13

Babet v Commonwealth; Palmer v

Commonwealth (2025) 99 ALJR 883

Contemporary electoral restrictions/party registration and

representative-government authority.

Book use: Ch 3, Ch 13

Bank of New South Wales v Commonwealth

(1948) 76 CLR 1

Bank Nationalisation Case; important to s 51(xxxi) and

the historical development of s 92.

Book use: Ch 8

Betfair Pty Ltd v Racing New South Wales

(2012) 249 CLR 217

Further modern s 92 discrimination/protectionism

analysis.

Book use: Ch 8

Betfair Pty Ltd v Western Australia (2008)

234 CLR 418

s 92 modern application to internet wagering restrictions.

Book use: Ch 8

Brown v Tasmania (2017) 261 CLR 328 Applied the implied freedom and proportionality analysis

to anti-protest legislation.

Book use: Ch 9

Castlemaine Tooheys Ltd v South Australia

(1990) 169 CLR 436

s 92 proportionality/appropriate-and-adapted analysis for

discriminatory protectionist burdens.

Book use: Ch 8, Ch 13

Chu Kheng Lim v Minister for Immigration

(1992) 176 CLR 1

Punitive detention is ordinarily judicial; non-punitive

administrative detention requires a constitutionally

permissible purpose.

Book use: Ch 11, Ch 13

Clubb v Edwards; Preston v Avery (2019)

267 CLR 171

Implied freedom and proportionality in safe-access-zone

legislation.

Book use: Ch 9, Ch 13
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https://www.austlii.edu.au/au/cases/cth/high_ct/215clr185.html
https://www.austlii.edu.au/au/cases/cth/high_ct/215clr185.html
https://www.austlii.edu.au/au/cases/cth/high_ct/177clr106.html
https://www.austlii.edu.au/au/cases/cth/high_ct/177clr106.html
https://www.austlii.edu.au/au/cases/cth/high_ct/83clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/83clr1.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2025/21.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2025/21.html
https://www.austlii.edu.au/au/cases/cth/high_ct/76clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/76clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/249clr217.html
https://www.austlii.edu.au/au/cases/cth/high_ct/249clr217.html
https://www.austlii.edu.au/au/cases/cth/high_ct/234clr418.html
https://www.austlii.edu.au/au/cases/cth/high_ct/234clr418.html
https://www.austlii.edu.au/au/cases/cth/high_ct/261clr328.html
https://www.austlii.edu.au/au/cases/cth/high_ct/169clr436.html
https://www.austlii.edu.au/au/cases/cth/high_ct/169clr436.html
https://www.austlii.edu.au/au/cases/cth/high_ct/176clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/176clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/267clr171.html
https://www.austlii.edu.au/au/cases/cth/high_ct/267clr171.html


Case / Authority Proposition and book use

Clyde Engineering Co Ltd v Cowburn (1926)

37 CLR 466

Foundational s 109 direct inconsistency and rights

inconsistency authority.

Book use: Ch 7, Ch 13

Coe v Commonwealth (1979) 24 ALR 118 Indigenous sovereignty arguments and orthodox

Australian constitutional doctrine.

Book use: Ch 12

Cole v Whitfield (1988) 165 CLR 360 Modern s 92 trade test: discriminatory burden of a

protectionist kind.

Book use: Chs 5, 8, 13

Coleman v Power (2004) 220 CLR 1 Political communication may be robust, insulting or

provocative yet fall within the implied freedom analysis.

Book use: Ch 9

Comcare v Banerji (2019) 267 CLR 373 Confirms the implied freedom is a limit on legislative/

executive power, not a personal free-speech right.

Book use: Ch 9

Commonwealth v Australian Capital Territory

(2013) 250 CLR 441

Commonwealth/Territory legislative interaction and

marriage-status inconsistency.

Book use: Chs 1, 7

Commonwealth v Cigamatic Pty Ltd (in liq)

(1962) 108 CLR 372

Historically important State-law limitation affecting

Commonwealth prerogatives; relevant to

intergovernmental immunity.

Book use: Ch 7

Commonwealth v Tasmania (1983) 158 CLR

1

Tasmanian Dam Case; broad external affairs power and

major federalism/property issues.

Book use: Chs 1, 6, 8, 13

Commonwealth v Yunupingu (2025) 99

ALJR 519

Modern s 51(xxxi), territories and native-title property

authority.

Book use: Chs 8, 12, 13

Condon v Pompano Pty Ltd (2013) 252 CLR

38

Kable doctrine and closed/protected information

procedures.

Book use: Ch 11

Davis v Commonwealth (1988) 166 CLR 79 Nationhood/executive power supported national

commemoration functions but did not justify

disproportionate restrictions.

Book use: Ch 10
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https://www.austlii.edu.au/au/cases/cth/high_ct/37clr466.html
https://www.austlii.edu.au/au/cases/cth/high_ct/37clr466.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1979/68.html
https://www.austlii.edu.au/au/cases/cth/high_ct/165clr360.html
https://www.austlii.edu.au/au/cases/cth/high_ct/220clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/267clr373.html
https://www.austlii.edu.au/au/cases/cth/high_ct/250clr441.html
https://www.austlii.edu.au/au/cases/cth/high_ct/250clr441.html
https://www.austlii.edu.au/au/cases/cth/high_ct/108clr372.html
https://www.austlii.edu.au/au/cases/cth/high_ct/108clr372.html
https://www.austlii.edu.au/au/cases/cth/high_ct/158clr1.html
https://www.austlii.edu.au/au/cases/cth/high_ct/158clr1.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2025/6.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2025/6.html
https://www.austlii.edu.au/au/cases/cth/high_ct/252clr38.html
https://www.austlii.edu.au/au/cases/cth/high_ct/252clr38.html
https://www.austlii.edu.au/au/cases/cth/high_ct/166clr79.html


Case / Authority Proposition and book use

Ex parte McLean (1930) 43 CLR 472 Early statement of covering-the-field inconsistency under

s 109.

Book use: Ch 7

Farm Transparency International Ltd v New

South Wales (2022) 277 CLR 537

Modern implied-freedom application to recording/

publication restrictions.

Book use: Ch 9, Ch 13

Garlett v Western Australia (2022) 277 CLR

1

Preventive detention and Kable institutional-integrity

analysis.

Book use: Ch 11

Ha v New South Wales (1997) 189 CLR 465 Modern broad understanding of excise under s 90.

Book use: Ch 5, Ch 13

Huddart, Parker & Co Pty Ltd v Moorehead

(1909) 8 CLR 330

Early corporations/reserved-powers authority overtaken in

major respects by Engineers.

Book use: Chs 4-5

International Finance Trust Co Ltd v NSW

Crime Commission (2009) 240 CLR 319

Kable incompatibility and ex parte asset-restraint

functions.

Book use: Ch 11

JT International SA v Commonwealth (2012)

250 CLR 1

Acquisition requires a proprietary benefit or advantage

accruing to another; plain-packaging challenge.

Book use: Ch 8, Ch 13

K-Generation Pty Ltd v Liquor Licensing

Court (2009) 237 CLR 501

State court/institutional integrity and protected-information

procedures.

Book use: Ch 11

Kable v Director of Public Prosecutions

(NSW) (1996) 189 CLR 51

State courts cannot be given functions incompatible with

their institutional integrity as repositories of federal

jurisdiction.

Book use: Ch 11, Ch 13

Kartinyeri v Commonwealth (1998) 195 CLR

337

Important divided authority concerning the scope of s

51(xxvi) race power.

Book use: Chs 6, 12

King v Jones (1972) 128 CLR 221 Narrow treatment of s 41 in the voting-age context.

Book use: Ch 3

Kingswell v The Queen (1985) 159 CLR 264 s 80 jury guarantee depends on trial on indictment;

Parliament influences operation through offence

procedure.

Book use: Ch 8
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Case / Authority Proposition and book use

Kirk v Industrial Court (NSW) (2010) 239

CLR 531

State Supreme Courts must retain supervisory jurisdiction

for jurisdictional error.

Book use: Ch 11

Koowarta v Bjelke-Petersen (1982) 153 CLR

168

External affairs supported federal racial-discrimination

legislation implementing treaty obligations.

Book use: Ch 6

Kuczborski v Queensland (2014) 254 CLR

51

Kable doctrine and anti-association criminal legislation.

Book use: Ch 11

Lange v Australian Broadcasting Corporation

(1997) 189 CLR 520

Authoritative constitutional foundation and test for implied

freedom of political communication.

Book use: Chs 1, 9, 13

Love v Commonwealth (2020) 270 CLR 152 Majority held an Aboriginal Australian satisfying the

relevant status test could not be treated as an alien under

s 51(xix).

Book use: Chs 6, 12, 13

Mabo v Queensland (No 1) (1988) 166 CLR

186

Interaction between State legislation, racial discrimination

legislation and Indigenous rights.

Book use: Ch 12

Matthews v Chicory Marketing Board (Vic)

(1938) 60 CLR 263

Classic tax/excise authority; compulsory exaction and

goods-tax reasoning.

Book use: Ch 5

McCloy v New South Wales (2015) 257 CLR

178

Introduced structured proportionality into modern implied-

freedom analysis.

Book use: Ch 9, Ch 13

McGinty v Western Australia (1996) 186

CLR 140

Representative government and electoral equality; no

strict one-vote-one-value rule.

Book use: Ch 3

Melbourne Corporation v Commonwealth

(1947) 74 CLR 31

Foundation of the implied federal limitation protecting

State governmental capacity and functions.

Book use: Ch 7, Ch 13

Minister for Home Affairs v Benbrika (2021)

272 CLR 68

Continuing detention and judicial-power/punishment

analysis.

Book use: Ch 11

Minister for the Army v Dalziel (1944) 68

CLR 261

Broad understanding of property/acquisition under s

51(xxxi).

Book use: Ch 8
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https://www.austlii.edu.au/au/cases/cth/high_ct/166clr186.html
https://www.austlii.edu.au/au/cases/cth/high_ct/60clr263.html
https://www.austlii.edu.au/au/cases/cth/high_ct/60clr263.html
https://www.austlii.edu.au/au/cases/cth/high_ct/257clr178.html
https://www.austlii.edu.au/au/cases/cth/high_ct/257clr178.html
https://www.austlii.edu.au/au/cases/cth/high_ct/186clr140.html
https://www.austlii.edu.au/au/cases/cth/high_ct/186clr140.html
https://www.austlii.edu.au/au/cases/cth/high_ct/74clr31.html
https://www.austlii.edu.au/au/cases/cth/high_ct/74clr31.html
https://www.austlii.edu.au/au/cases/cth/high_ct/272clr68.html
https://www.austlii.edu.au/au/cases/cth/high_ct/272clr68.html
https://www.austlii.edu.au/au/cases/cth/high_ct/68clr261.html
https://www.austlii.edu.au/au/cases/cth/high_ct/68clr261.html


Case / Authority Proposition and book use

Momcilovic v The Queen (2011) 245 CLR 1 Judicial power, statutory interpretation and federal

jurisdiction issues.

Book use: Ch 11

Mulholland v Australian Electoral

Commission (2004) 220 CLR 181

Party registration/ballot rules and representative

government.

Book use: Ch 3

Murphyores Inc Pty Ltd v Commonwealth

(1976) 136 CLR 1

A law may validly affect matters outside Commonwealth

power if sufficiently connected to a valid head.

Book use: Chs 4-5, Ch 13

New South Wales v Commonwealth (Seas

and Submerged Lands Case) (1975) 135

CLR 337

External affairs extends to geographically external

matters; offshore constitutional authority.

Book use: Chs 2, 6

New South Wales v Commonwealth (Work

Choices Case) (2006) 229 CLR 1

Broad reach of s 51(xx) corporations power over

constitutional corporations and their relationships.

Book use: Ch 5, Ch 13

Newcrest Mining (WA) Ltd v Commonwealth

(1997) 190 CLR 513

Important s 51(xxxi) acquisition/benefit reasoning.

Book use: Ch 8, Ch 13

North Australian Aboriginal Justice Agency

Ltd v Northern Territory (2015) 256 CLR 569

Protective detention: purpose, duration and non-punitive

character are constitutionally significant.

Book use: Ch 11

NZYQ v Minister for Immigration, Citizenship

and Multicultural Affairs (2023) 280 CLR 137

Indefinite immigration detention invalid where removal is

not reasonably foreseeable.

Book use: Ch 11, Ch 13

O'Sullivan v Noarlunga Meat Ltd (1954) 92

CLR 565

Trade and commerce incidental power reached

production processes sufficiently connected with export

trade.

Book use: Ch 5, Ch 13

Palmer v Western Australia (2021) 272 CLR

505

s 92 interstate intercourse and public-health restrictions.

Book use: Ch 8

Pape v Commissioner of Taxation (2009)

238 CLR 1

Appropriation is not itself substantive spending power;

nationhood supported the emergency fiscal response on

the facts.

Book use: Ch 10, Ch 13

Pearce v Florenca (1976) 135 CLR 507 State extraterritorial law requires a sufficient/real

connection with the State.

Book use: Ch 2, Ch 13
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Case / Authority Proposition and book use

Plaintiff M68/2015 v Minister for Immigration

and Border Protection (2016) 257 CLR 42

Executive/statutory authority and offshore detention;

application of Chapter III detention principles.

Book use: Ch 11

Plaintiff S157/2002 v Commonwealth (2003)

211 CLR 476

s 75(v) entrenches a constitutional minimum of judicial

review against Commonwealth officers.

Book use: Ch 11, Ch 13

Polyukhovich v Commonwealth (1991) 172

CLR 501

External affairs and judicial-power authority; majority

accepted physical externality as constitutionally relevant.

Book use: Chs 6, 11

R v Barger (1908) 6 CLR 41 Early reserved-powers/dominant-character reasoning,

important mainly as historical contrast after Engineers.

Book use: Chs 4-5

R v Burgess; Ex parte Henry (1936) 55 CLR

608

Early treaty-implementation and external-affairs authority.

Book use: Ch 6

R v Federal Court of Australia; Ex parte WA

National Football League (Adamson's Case)

(1979) 143 CLR 190

Substantial trading activity may characterise an entity as

a trading corporation.

Book use: Ch 5

Re Canavan (2017) 263 CLR 284 Leading s 44(i) dual-citizenship authority.

Book use: Ch 3, Ch 13

Re Maritime Union of Australia; Ex parte

CSL Pacific Shipping Inc (2003) 214 CLR

397

Connection to a head of power must not be insubstantial,

tenuous or distant.

Book use: Ch 4

Re Pearson; Ex parte Sipka (1983) 152 CLR

254

s 41 did not create a continuing general federal right to

vote.

Book use: Ch 3

Roach v Electoral Commissioner (2007) 233

CLR 162

Blanket prisoner disenfranchisement invalid; ss 7 and 24

constrain removal of the franchise.

Book use: Ch 3, Ch 13

Rowe v Electoral Commissioner (2010) 243

CLR 1

Invalidated early closure of electoral rolls due to burden

on direct popular choice.

Book use: Ch 3, Ch 13

Ruddick v Commonwealth (2022) 275 CLR

333

Political-party naming/registration restrictions and

representative-government analysis.

Book use: Chs 3, 9, 13
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Case / Authority Proposition and book use

Ruddock v Vadarlis (2001) 110 FCR 491 Tampa Case; prerogative/non-statutory executive power

and statutory displacement.

Book use: Ch 10

South Australia v Totani (2010) 242 CLR 1 Kable principle: State-court institutional integrity and

incompatible functions.

Book use: Ch 11, Ch 13

State Superannuation Board v Trade

Practices Commission (1982) 150 CLR 282

Leading authority on identifying financial corporations by

activities.

Book use: Ch 5

Street v Queensland Bar Association (1989)

168 CLR 461

Leading s 117 State-residence discrimination authority.

Book use: Ch 8

Sue v Hill (1999) 199 CLR 462 Australia's constitutional independence and the United

Kingdom as a foreign power for constitutional purposes.

Book use: Chs 1-3

Thomas v Mowbray (2007) 233 CLR 307 Control-order legislation and modern defence/security

plus judicial-power reasoning.

Book use: Chs 6, 11

Union Steamship Co of Australia Pty Ltd v

King (1988) 166 CLR 1

State Parliaments possess plenary legislative power

subject to constitutional limits.

Book use: Ch 2

Unions NSW v New South Wales (2019) 264

CLR 595

Political finance restrictions and disproportionate burdens

on political communication.

Book use: Ch 9

Vanderstock v Victoria (2023) 279 CLR 333 Major modern s 90 excise authority concerning a State

road-user charge.

Book use: Ch 5

Victoria v Commonwealth (Industrial

Relations Act Case) (1996) 187 CLR 416

Treaty implementation requires sufficiently specific

obligations and appropriately adapted implementation.

Book use: Ch 6

Victoria v Commonwealth (Kakariki Case)

(1937) 58 CLR 618

s 109 inconsistency and complete regulatory scheme

reasoning.

Book use: Ch 7

Victorian Stevedoring & General Contracting

Co Pty Ltd v Dignan (1931) 46 CLR 73

Broad delegation of legislative power to the Executive

may be constitutionally valid.

Book use: Ch 10
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Case / Authority Proposition and book use

W & A McArthur Ltd v Queensland (1920) 28

CLR 530

Broad understanding of trade and commerce beyond final

sale; historically important s 92/trade case.

Book use: Ch 5

Wainohu v New South Wales (2011) 243

CLR 181

Kable/institutional integrity and functions conferred on

judges/courts.

Book use: Ch 11, Ch 13

Western Australia v Commonwealth (Native

Title Act Case) (1995) 183 CLR 373

Native Title Act validity, race power and federal/State

interaction.

Book use: Ch 12

Williams v Commonwealth (No 1) (2012)

248 CLR 156

Executive contracting/spending requires constitutional

and statutory authority beyond appropriation alone.

Book use: Ch 10, Ch 13

Williams v Commonwealth (No 2) (2014)

252 CLR 416

Confirmed limits on legislative attempts to validate

executive spending programs.

Book use: Ch 10

Wurridjal v Commonwealth (2009) 237 CLR

309

s 51(xxxi) applies to relevant exercises of territories

power.

Book use: Chs 8, 12
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APPENDIX C
Final Exam Attack Sheet

Core method: identify the constitutional actor and exact law/action; establish power;

characterise the law; test express, structural and federal limitations; apply the strongest

authorities to the facts; state the constitutional consequence and relief.

Who acted? Commonwealth Parliament, State Parliament, Commonwealth/State

Executive, court, tribunal or statutory authority?

What exactly is challenged? Identify the Act, section, executive action, detention, tax,

licence, prohibition, court function or legal consequence.

Commonwealth source of power: test the strongest specific head(s), including s 51(i),

s 51(ii), s 51(vi), s 51(ix), s 51(xix), s 51(xx), s 51(xxvi), s 51(xxix), s 51(xxxix), s 96 and 

s 122 where relevant.

Characterisation: identify legal and practical operation, sufficient connection, multiple

character and incidental operation. Start with Engineers, then the authority specific to

the head of power.

State law: begin from plenary State power and then test constitutional limits, including

extraterritorial connection and valid manner-and-form requirements under Australia Act

1986 (Cth) s 6.

Express constraints: check s 51(xxxi), s 80, s 90, s 92, s 116 and s 117.

Representative government / political communication: check ss 7 and 24; where

communication is burdened apply Lange and modern proportionality authorities such as

McCloy.

Commonwealth-State relations: if valid Commonwealth and State laws overlap, apply 

s 109; also test Melbourne Corporation/Austin where Commonwealth law burdens State

governmental capacity.

Executive power: identify the precise statutory/constitutional source, especially s 61;

for spending remember Pape and Williams (No 1).

Judicial power: use s 71 and Chapter III; for Commonwealth detention consider Lim/

NZYQ; for State courts consider Kable, Kirk and later institutional-integrity cases.

Judicial review/remedies: remember s 75(v) and Plaintiff S157; identify invalidity,

inoperability, severance, prohibition, mandamus, injunction, declaration or other

appropriate relief.

Conclusion: answer every issue for every party, explain why, and distinguish validity

from application, inoperability, severance and remedy.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 
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https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s96.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s122.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1920/54.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s6.html
https://classic.austlii.edu.au/au/legis/cth/num_act/aa1986114/s6.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s80.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s90.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s92.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s116.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s117.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s7.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1997/25.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2015/34.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s109.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1947/26.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2003/3.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s61.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2009/23.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2012/23.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s71.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1992/64.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2023/37.html
https://classic.austlii.edu.au/au/cases/cth/HCA/1996/24.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2010/1.html
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/s75.html
https://classic.austlii.edu.au/au/cases/cth/HCA/2003/2.html


HD writing sequence: ISSUE & SUB-ISSUES - RULE / EXACT CONSTITUTIONAL

TEXT - LEADING AUTHORITY - APPLICATION OF EACH ELEMENT TO FACTS -

STRONGEST COUNTERARGUMENT - CONSTITUTIONAL CONSEQUENCE -

CONCLUSION.

CONSTITUTIONAL LAW IN AUSTRALIA

564  |  CONSTITUTIONAL LAW IN AUSTRALIA

568   |   CONSTITUTIONAL LAW IN AUSTRALIA572   |   CONSTITUTIONAL LAW IN AUSTRALIA



APPENDIX D
Teaching Material / Tutorial / Chapter Alignment Guide

The chapter structure below records how the author-supplied 2026 teaching materials,

tutorials and assessment/revision materials were synthesised. Restricted course pages

are not reproduced or linked. Reader-facing research links in this book point instead to

public or professional legal sources.

Chapter Teaching focus integrated into the chapter Tutorial / application focus

Chapter

1

Constitutional Foundations, Public Power,

Federation and Interpretation

Forum/lecture introduction; public power;

federal structure; interpretation; First Nations

constitutional foundations.

Introduction tutorial and constitutional-

change/First Nations applications.

Chapter

2

Constitutional History, the States, State

Constitutions and Manner and Form

Constitutional evolution, State legislative power,

Australia Acts, extraterritoriality, manner and

form.

State constitutional development and

manner-and-form problems.

Chapter

3

Representative Democracy, Elections and

Parliamentary Structure

Representative democracy, ss 7/24/41/44 and

electoral validity.

Electoral-law and parliamentary

qualification problems.

Chapter

4

Characterisation and Commonwealth

Legislative Power

Characterisation, sufficient connection, multiple

character and incidental power.

Head-of-power characterisation problem

method.

Chapter

5

Economic Powers: Trade and Commerce,

Taxation and Corporations

Trade and commerce, corporations, taxation,

excise, s 96 and economic federalism.

Economic powers and overlapping-heads

problems.

Chapter

6

External Affairs, Defence, Race, Territories

and Other Heads of Power

External affairs, defence, quarantine, race,

aliens, territories and associated powers.

External affairs/defence and other-heads

application problems.
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Chapter Teaching focus integrated into the chapter Tutorial / application focus

Chapter

7

Federalism, s 109 Inconsistency and

Intergovernmental Immunities

s 109 three inconsistency pathways; Melbourne

Corporation and Commonwealth/State

immunity.

Commonwealth-State relation and

inconsistency problems.

Chapter

8

Express Constitutional Guarantees and

Limitations

ss 51(xxxi), 80, 90, 92, 116, 117 and other

express limits.

Express constraints and remedies/validity

problems.

Chapter

9

Implied Freedom of Political Communication

and Constitutional Freedoms

Lange/McCloy framework, proportionality and

modern implied-freedom cases.

Political communication and State/

Commonwealth burden problems.

Chapter

10

Executive Power, Responsible Government,

Spending and Nationhood

ss 61-64, responsible government, spending,

nationhood, prerogative/non-statutory power.

Executive authority and spending

problems.

Chapter

11

Judicial Power, Chapter III and Separation of

Powers

Federal judicial power, detention, Kable,

supervisory jurisdiction and constitutional

remedies.

Chapter III detention and State-court

integrity problems.

Chapter

12

First Nations Constitutional Issues,

Constitutional Change, s 128, Uluru and

Treaty

Race/aliens/territories/property issues,

constitutional alteration, Uluru and treaty

context.

First Nations constitutional history/change

problems.

Chapter

13

Assessment, Revision & Exam Mastery

Mid-semester sample problems, final revision

forum, whole-course attack sheets and

integrated exam method.

100 revision Q&A, 100 MCQ, 100-clue

crossword, short answers and 10 HD

integrated IRAC problems.
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RESOURCES
Core and Recommended Resources

Resource Use in this book

Commonwealth of Australia Constitution Act / Australian

Constitution

Principal constitutional text; used throughout

Chapters 1-13 and Appendix A.

Australia Act 1986 (Cth) State constitutional independence, State

legislative power and manner-and-form

doctrine; principally Chapter 2.

John Quick and Robert Randolph Garran, The Annotated

Constitution of the Australian Commonwealth (1901)

Foundational historical commentary;

constitutional history and interpretation.

Sarah Joseph and Melissa Castan, Federal Constitutional

Law: A Contemporary View (6th ed, 2024)

Prescribed contemporary text; chapter-

aligned doctrinal commentary across the

course.

Gerard Carney, The Constitutional Systems of the

Australian States and Territories (2006)

State constitutional systems, constitutional

evolution and manner/form; especially

Chapter 2.

George Williams and Harry Hobbs, Treaty (2nd ed, 2020) Treaty and First Nations constitutional

context; Chapter 12.

Australian Attorney-General’s Department, Constitutional

law

Official Commonwealth Government

explanatory resource on constitutional law

and constitutional policy.

Parliamentary Education Office, The Australian

Constitution online

Accessible official educational text and notes

on the Constitution.

Parliament of Australia, Australia's Constitution (official

PDF)

Official parliamentary PDF edition of the

Constitution.

Federal Register of Legislation, Commonwealth of

Australia Constitution Act

Authorised whole-of-government legislation

source.

AustLII, Commonwealth Constitution and case law Free public legislation and case-law

research.

First Nations National Constitutional Convention, Uluru

Statement from the Heart (2017)

Primary First Nations constitutional reform

statement used in Chapter 12.

Lexis+ Australia Professional subscription research platform.

Westlaw Australia Professional subscription research platform.
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https://www.legislation.gov.au/C2004Q00685/latest
https://www.legislation.gov.au/C2004Q00685/latest
https://www.legislation.gov.au/Latest/C2004A03181
https://archive.org/details/annotatedconstit00quicuoft
https://archive.org/details/annotatedconstit00quicuoft
https://store.thomsonreuters.com.au/federal-constitutional-law-a-contemporary-view-sixth-edition/productdetail/131242
https://store.thomsonreuters.com.au/federal-constitutional-law-a-contemporary-view-sixth-edition/productdetail/131242
https://doi.org/10.1017/CBO9780511607288
https://doi.org/10.1017/CBO9780511607288
https://federationpress.com.au/product/treaty-2/
https://www.ag.gov.au/legal-system/constitutional-law
https://www.ag.gov.au/legal-system/constitutional-law
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://www.aph.gov.au/-/media/05_About_Parliament/52_Sen/523_PPP/2023_Australian_Constitution.pdf
https://www.aph.gov.au/-/media/05_About_Parliament/52_Sen/523_PPP/2023_Australian_Constitution.pdf
https://www.legislation.gov.au/C2004Q00685/latest
https://www.legislation.gov.au/C2004Q00685/latest
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/
https://ulurustatement.org/the-statement/view-the-statement/
https://ulurustatement.org/the-statement/view-the-statement/
https://www.lexisnexis.com/en-au/products/lexis-plus
https://legal.thomsonreuters.com.au/products/westlaw


BIBLIOGRAPHY
Verified Sources Used Across the Book

This bibliography is organised by source type. Blue titles are working hyperlinks to the authoritative/public source or

publisher/professional research platform. Direct case links are consolidated in Appendix B.

Primary constitutional and legislative materials

Source Book correspondence

Commonwealth of Australia Constitution Act / Australian

Constitution

Principal constitutional text; used throughout

Chapters 1-13 and Appendix A.

Australia Act 1986 (Cth) State constitutional independence, State

legislative power and manner-and-form

doctrine; principally Chapter 2.

Commonwealth Electoral Act 1918 (Cth) Federal electoral framework; principally

Chapter 3.

Judiciary Act 1903 (Cth) Federal jurisdiction and judicial review

context; principally Chapter 11 and exam

method.

Racial Discrimination Act 1975 (Cth) Relevant to Indigenous constitutional history

and federal/State interaction; Chapter 12.

Native Title Act 1993 (Cth) Native title statutory framework referenced in

First Nations constitutional analysis; Chapter

12.

Books and commentary

Source Book correspondence

John Quick and Robert Randolph Garran, The Annotated

Constitution of the Australian Commonwealth (1901)

Foundational historical commentary;

constitutional history and interpretation.

Sarah Joseph and Melissa Castan, Federal Constitutional

Law: A Contemporary View (6th ed, 2024)

Prescribed contemporary text; chapter-

aligned doctrinal commentary across the

course.
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https://www.legislation.gov.au/C2004Q00685/latest
https://www.legislation.gov.au/C2004Q00685/latest
https://www.legislation.gov.au/Latest/C2004A03181
https://www.legislation.gov.au/C1918A00027/latest
https://www.legislation.gov.au/C1903A00006/latest
https://www.legislation.gov.au/C2004A00274/latest
https://www.legislation.gov.au/C2004A04665/latest
https://archive.org/details/annotatedconstit00quicuoft
https://archive.org/details/annotatedconstit00quicuoft
https://store.thomsonreuters.com.au/federal-constitutional-law-a-contemporary-view-sixth-edition/productdetail/131242
https://store.thomsonreuters.com.au/federal-constitutional-law-a-contemporary-view-sixth-edition/productdetail/131242


Source Book correspondence

Gerard Carney, The Constitutional Systems of the

Australian States and Territories (2006)

State constitutional systems, constitutional

evolution and manner/form; especially

Chapter 2.

George Williams and Harry Hobbs, Treaty (2nd ed, 2020) Treaty and First Nations constitutional

context; Chapter 12.

Public constitutional and research resources

Source Book correspondence

Australian Attorney-General’s Department, Constitutional

law

Official Commonwealth Government

explanatory resource on constitutional law

and constitutional policy.

Parliamentary Education Office, The Australian

Constitution online

Accessible official educational text and notes

on the Constitution.

Parliament of Australia, Australia's Constitution (official

PDF)

Official parliamentary PDF edition of the

Constitution.

Federal Register of Legislation, Commonwealth of

Australia Constitution Act

Authorised whole-of-government legislation

source.

AustLII, Commonwealth Constitution and case law Free public legislation and case-law

research.

First Nations National Constitutional Convention, Uluru

Statement from the Heart (2017)

Primary First Nations constitutional reform

statement used in Chapter 12.

Lexis+ Australia Professional subscription research platform.

Westlaw Australia Professional subscription research platform.

Cases and authorities

See Appendix B - Cases & Lead Authorities - Direct Online Judgments. The

Appendix provides direct blue judgment links and identifies the chapters in which each

lead authority is used.
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https://doi.org/10.1017/CBO9780511607288
https://doi.org/10.1017/CBO9780511607288
https://federationpress.com.au/product/treaty-2/
https://www.ag.gov.au/legal-system/constitutional-law
https://www.ag.gov.au/legal-system/constitutional-law
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://peo.gov.au/understand-our-parliament/how-parliament-works/the-australian-constitution/the-australian-constitution-online
https://www.aph.gov.au/-/media/05_About_Parliament/52_Sen/523_PPP/2023_Australian_Constitution.pdf
https://www.aph.gov.au/-/media/05_About_Parliament/52_Sen/523_PPP/2023_Australian_Constitution.pdf
https://www.legislation.gov.au/C2004Q00685/latest
https://www.legislation.gov.au/C2004Q00685/latest
https://classic.austlii.edu.au/au/legis/cth/consol_act/coaca430/
https://ulurustatement.org/the-statement/view-the-statement/
https://ulurustatement.org/the-statement/view-the-statement/
https://www.lexisnexis.com/en-au/products/lexis-plus
https://legal.thomsonreuters.com.au/products/westlaw


Teaching-source discipline

Author-supplied 2026 course teaching, tutorial, sample-assessment and revision materials

were used to identify course emphasis, chapter alignment and problem-solving method.

Restricted institutional pages are not reproduced or linked in the published book. Legal

propositions are connected to the Constitution, legislation, judgments and approved public/

professional sources identified above.
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